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CONSIDERATION OF HOW RSLs MIGHT DECIDE WHAT IS APPROPRIATE FOR THEM 
 

1. LEGISLATION AND BACKGROUND  

 

1.1 Legislative Background – The Housing Act 1996 

(i) Paragraph 2(1) of Schedule 1 to the Housing Act 1996 provides an association which is a registered 

society (within the meaning of the Co-operative and Community Benefit Societies Act 2014) or a 

company shall not make a payment or grant a benefit to:  

a) An officer or employee of the society or company,  

b) A person who at any time within the preceding twelve months has been a person within 

paragraph (a),  

c) A close relative of a person within paragraph (a) or (b), or  

d) a business trading for profit of which a person falling within paragraph (a), (b) or (c) is a 

principal proprietor or in the management of which such person is directly concerned, unless 

the payment made or benefit granted falls within one of the permitted categories.  

 

(ii) The following payments and benefits are permitted under paragraph 2(2) of that Schedule:  

a) Payments made or benefits granted to an officer or employee of the society or company under 

his contract of employment with the society or company;  

b) The payment of remuneration or expenses to an officer of the society or company who does 

not have a contract of employment with the society or company;  

c) any such payment as may be made in accordance with paragraph 1(2) of Schedule 1 to the 

Housing Act 1996 (interest payable in accordance with the rules and certain sums payable by 

a fully mutual housing association to a person who has ceased to be a member);  

d) The grant or renewal of a tenancy by a co-operative housing association;  

e) where a tenancy of a house has been granted to, or to a close relative of, a person who later 

became an officer or employee, the grant to that tenant of a new tenancy whether of the same 

or another house;  

f) Payments made or benefits granted in accordance with any determination made by the Welsh 

Ministers.  

 

(iii) Paragraphs 2.3 and 2.4 go on to say: 

2(3) a determination for the purposes of subparagraph (2) (f) may specify the class or classes of case 

in which a payment may be made or benefit granted and specify the maximum amount; 

 

2(4) where a society or company pays a sum or grants a benefit in contravention of this paragraph, 

the society or company may recover the sum or value of the benefit; and proceedings for its recovery 

shall be taken if the Welsh Ministers so direct; 

 

(iv) In accordance with paragraph 3 of the Schedule: 
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3(1)The Welsh Ministers may specify the maximum amounts which may be paid by a registered social 

landlord which is a registered society or a company:  

a) by way of fees or other remuneration, or by way of expenses, to a member of the society or 

company who is not an officer or employee of the society or company, or  

b) by way of remuneration or expenses to an officer of the society or company who does not have 

a contract of employment with the society or company. 

 

3(2) different amounts may be so specified for different purposes; and 

 

3(3) where a society or company makes a payment in excess of the maximum permitted under this 

paragraph, the society or company may recover the excess, and proceedings for its recovery shall be 

taken if the Welsh Ministers so direct. 

 

1.2 Housing Association Circular RSL005/10 Permitted payments and benefits and the Permitted 

Payments and Benefits (Wales) General Determination 2010 

(i) In Wales, the Housing Act 1996 and in particular, Schedule 1 is still in force and applies to all registered 

social landlords (RSLs).  

 

(ii) Welsh Government’s Housing Association Circular RSL 005/10: Permitted payments and benefits 

(November 2010) remains in place. Paragraph 5.5 of the current circular is unequivocal when it states 

that, in relation to Paragraph 3 of Schedule 1: 

 

‘Associations must not pay fees or other remuneration to an individual Board member or member of 

the Committee of Management in respect of attendance at meetings of the governing body’.   

 

(iii) Paragraph 6.3 of the current circular goes on to state: 

 

‘According to legal advice any contract made in breach of Paragraph 2 is null and void. This means 

that it is as if it had never been made, so that all payments made and the value of all benefits granted 

are recoverable’. 

 

1.3 Sector Study on Governance of Housing Associations Registered in Wales  

(i) In September 2013 the Sector Study on Governance of Housing Associations Registered in Wales, at 

Lesson 10, commented that:  

 

‘Payment for board members in the public and voluntary sectors is now common and can help to 

strengthen governance’. 

 

(ii) The Sector Study went on to recommend that Welsh Government: 
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‘Conduct a consultation on the remuneration of board members (a policy recommendation). The 

board member role has become more complex and the sector ought to have the flexibility to use 

payment as a tool for swifter progress towards diversifying board composition and recruiting to skills 

gaps. Having the option to remunerate ought not to signal an automatic right to do so: size and 

complexity of organisation should be considered and for many associations the key question may 

simply be whether or not it is necessary to remunerate the role of chair. We would expect that any 

association proposing to pay would need to prepare a business case setting out why’.  

 

(iii) Elsewhere the Sector Study went on to make a link between board remuneration and governance 

improvements.  

 

(iv) It was agreed at that time, by the Regulatory Board for Wales (RBW), that Welsh Government would 

consider introducing flexibility for RSLs to remunerate their non-executive board members as part of 

a package of proposals to improve / strengthen governance of housing associations.  

 

1.4 Welsh Government Draft Guidance on Housing Association Board Member Remuneration  

In September 2014 Welsh Government issued a Consultation Document, Draft Guidance on Housing 

Association Board Member Remuneration, but proposals were not taken forward at that time. 

 

1.5 The ONS decision and the Regulation of Registered Social Landlords (Wales) Bill 

Recent developments such as the Office for National Statistics (ONS) September 2016 decision to 

reclassify Welsh RSLs as public non-financial corporations; subsequent moves by Welsh Ministers 

towards sector deregulation published in the Consultation Document Regulatory Reform of 

Registered Social Landlords (May 2017) and the subsequent draft Regulation of Registered Social 

Landlords (Wales) Bill laid before the National Assembly (October 2017) have brought into focus what 

decisions RSL boards should be able to take based on their own size, complexity and skills needs, and 

without a requirement to secure prior regulator consent. 

 

1.6 Welsh Government’s New Regulatory Framework for Housing Associations Registered in Wales 

(i) The new Framework, launched in May 2017, recognises the autonomy and independence of housing 

association Boards with an increased focus on good governance, specifically on how the Board is 

assured that its primary responsibility of ensuring the effective running of the RSL is fully and properly 

discharged. The Framework goes on to say that: 

 

  ‘Housing Associations are required to take full responsibility for their actions and the way they 

operate. Boards are independent and autonomous, responsible for the effective running of 

associations and are accountable to their tenants, to people who use their services, to those who lend 

them money and to other organisations that play a vital role in meeting local housing needs, such as 

local authorities’. 

 

(ii) The Framework introduced Performance Standards set by the Welsh Ministers in accordance with 

section 33A of the Housing Act 1996.  
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(iii) The Framework did not address non-executive remuneration. 

 

1.7 Public Accounts Committee Inquiry into Regulatory Oversight of Housing Associations (August 

2017) 

(i) The PAC Inquiry brought the issue of non-executive board and committee member remuneration 

back into the spotlight in Wales. The PAC recommended that Registered Social Landlords (RSLs) 

should be able to decide whether they want to remunerate or not.  

 

PAC Inquiry Report Recommendation 7: We note the Welsh Government’s consideration of the 

payment of board members as part of its wider view of regulation. We recommend that Welsh 

Government give considerations to enabling housing associations to determine whether they pay their 

board members or not, and housing associations are given responsibility for setting that pay in a 

manner that is open and transparent. Payment to Board Members should also be appropriately 

disclosed in the Annual Accounts of Housing Associations. 

 

1.8 Carl Sargeant Letter to RSL Chairs 10 October and Ian Williams Letter to RSL Chairs 13 October 2017 

(i) On 10 October 2017 the Cabinet Secretary for Communities and Children wrote to all RSL Chairs on a 

number of topics, including remuneration of non-executive board and committee members. The 

relevant paragraph of that letter is reproduced below.  

 

The Public Account Committee also recommended that RSLs should be able to decide whether or not 

to pay their board members. I am convinced that independent, autonomous Boards should be able to 

take the action necessary to secure the highest quality governance, bringing individuals with the skills, 

knowledge and experience the sector needs onto Boards. I am therefore content to allow the sector 

to decide for themselves on payment of board members. This is effective immediately and when 

considering this important issue I expect RSLs to take account of the provisions on Board Member 

payment set out in Community Housing Cymru’s Code of Governance. 

 

(ii) The challenge for RSLs boards with the content of this letter is that it says nothing on its face to 

explicitly reverse the current statutory requirements regarding paragraphs 2 and 3 of Schedule 1 of 

the Housing Act 1996 which proscribe the making of any payments or benefits, nor the sector's 

previously accepted understanding of the regulations intended effect of the Welsh Government’s 

current Housing Association Circular RSL005/10 Permitted Payments and Benefits which includes as 

an Appendix the Welsh Government’s Permitted Payments and Benefits (Wales) Determination 2010.  

 

(iii) On 13 October 2017, Ian Williams, Deputy Director, Homes and Places wrote again to all RSL Chairs, 

providing clarification on the status and interpretation of Housing Association Circular RSL005/10 and 

the provisions of ‘Schedule 1’ of the Housing Act 1996. The relevant paragraphs of that letter are 

reproduced below: 
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We are aware that there may have been a misunderstanding of the effect of paragraph 5.5 of Circular 

005/10. RSLs are permitted to pay remuneration or expenses to an officer of an RSL who does not have 

a contract of employment under paragraph 2(2)(b) of Schedule 1 but this has, to date, been restricted 

by regulatory policy. This restriction has been removed by the Cabinet Secretary’s recent 

announcement.  

 

Where RSLs do decide to pay Board members regard should be had to the provisions on Board member 

payments set out in Community Housing Cymru’s Code of Governance.  

 

The position for each RSL will vary according to the specifics of its constitutional arrangements 

meaning that individual legal advice is recommended. 

 

Please note that we are considering redrafting Circular 005/10 in due course to avoid an unintended 

misinterpretation.  

 

(iv) For the avoidance of doubt, the current Paragraph 5.5 of Housing Association Circular RSL005/10 

Permitted Payments and Benefits, reads as follows (edited): 

 

5.5 Associations must not pay fees or other remuneration to an individual Board member or 

member of the Committee of Management … 

 

(v) Given the uncertainty about the legal and regulatory position in relation to RSL  non-executive board 

and committee members, Community Housing Cymru (CHC) asked Trowers and Hamlins to provide a 

legal guidance note on whether or not Welsh RSL non-executive board and committee members may 

be paid.  

 

(vi) In summary, the view of Trowers and Hamlins is as follows: 

 

Our view is that prior to the letters of 10th and 13th October, Welsh RSLs could not remunerate their 

Board members without being in breach of Schedule 1 and that any payments that such an RSL made 

in breach of Schedule 1 are recoverable from the individuals who receive them. Accordingly, we would 

before those letters have not advised any RSLs to make such payments and would not have advised 

any individual Board members to accept such payments on those terms. 

 

It is our view that Welsh Government has now, by the letters dated 10 and 13 October referred to 

above, made clear that RSLs may pay their board members without breaching Schedule 1 of the 

Housing Act 1996 provided that they "take due account of" what is contained in CHC’s Code of 

Governance on the subject. 

 

(vii) The guidance note has been provided to RSLs as part of this resource pack, and we suggest that RSLs 

carefully read the full legal guidance note and ensure that they comply as required depending on 

their constitutional status. 
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(vii) The rest of this document is based on the guidance note’s clearly expressed view that RSLs may pay 

their non-executive members without breaching Schedule 1 of the Housing Act 1996 provided that 

they ‘take due account of’ what is contained in CHC’s Code of Governance on the subject. 

 

1.9 RSL Constitutional documents 

(i) Any payment to non-executive board and committee members must be permitted by the constitution 

of the relevant RSL.  If this is not currently expressly permitted by the constitution, it will be necessary 

to change the constitution in order to include such a power prior to introducing payment.  For all RSLs 

this will require both the Board and the members/shareholders to be satisfied that it is in the best 

interests of the RSL to promote such a rule change (recognising their own conflict of interest in 

relation to the proposal) and proposing the change to the (shareholding) membership at a general 

(as opposed to merely at a board) meeting.   

 

(ii) CHC Model Rules have, since 2013, contained optional clauses on remuneration within Section D. The 

text in the Model Rules 2017 is reproduced below:  

 

D23.3  pay allowances, recompense for loss of earnings, grant benefits or remuneration and fees to 

board members, and members of committees provided that any such payment or benefit is expressly 

permitted by (or not prohibited by) any relevant legislation, determination, specification or guidance 

from the regulator. 

 

1.10   Charity law 

(i) In relation to registered charities it will also be necessary to obtain either the prior written consent 

of the Charity Commission (in relation to registered charity companies and unincorporated charities 

where there is a power of amendment of the relevant trust deed) or a Charity Commission scheme 

implementing or authorising such a constitutional change.  

  

(ii) The Charity Commission guidance on whether or not it will provide such consent and the terms upon 

which it will consider doing so are in CC11 Trustee expenses and payments (March 2012, reissued 

February 2017) and in the related Operational Guidance.  This guidance makes it clear that the 

Commission sets a very high threshold in relation to the business case that it will require for Board 

member payment in order to overcome the presumption that charity trustees are and should be 

volunteers.  In particular, they have concerns relating to conflicts of interest and, where the proposal 

is to pay the whole of the Board or a majority, this means that they place an even higher standard for 

the applicant to meet before they will accept that it is expedient in the best interest of the charity to 

permit such payment.  (However, we are aware that a number of English RPs have successfully applied 

for and received the relevant consents).  Some others have chosen to apply for consent to convert to 

exempt charity registered society status.  The circumstances of each charity, including their current 

constitution and the mechanisms by which they were founded will all be relevant to their position. 
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(iii) As noted above, for unincorporated charities it is charity law restrictions only that apply.  For 

charitable companies it is both charity law and Schedule 1 of the Housing Act 1996. 

 

(iv) Regulator consent is currently required for all constitutional changes and RSL boards should ensure 

that they follow the correct procedures in making any changes to their constitutional documents. 

 

1.11 What next? 

(i) This note continues to provide RSLs with a suggested framework for considering whether to 

remunerate non-executive board and committee members, and what remuneration might be 

reasonable. 

 

(ii) Before starting to remunerate their non-executive board and committee members, members, RSLs 

must take cognisance of current statutory requirements in respect of Schedule 1 of the Housing Act 

1996, RSL005/10 Permitted Payments and Benefits and its appended Determination, charity law if 

relevant (charitable companies and unincorporated charities only) and legal advice obtained.   

 

2.  THE LEGAL DUTIES OF RSL BOARD MEMBERS 

 

(i) As well as their duties as company directors (for companies) and their general fiduciary duty (non-

executive board members of registered societies) and their duty to exercise due care and skill (charity 

trustees) board members must take particular care to ensure that non-executive remuneration falls 

within the scope of what is permitted by its constitutional document (memorandum and articles of 

association, model rules or trust deed/scheme). If in doubt, independent legal advice should be 

obtained.  

 

 (ii) If constitutional change is required before remuneration is permitted, the necessary amendments 

must be made and approved by the RSL’s shareholders (if required), by the regulator (Welsh 

Ministers) (if required) and then by the registrar (Companies House, the Financial Conduct Authority, 

the Charity Commission) before remuneration is introduced. Until the proposed deregulation 

measures in the Regulation of Registered Social Landlords (Wales) Bill 2017 are enacted, Paragraphs 

9 and 11 of Schedule 1 of the Housing Act 1996 still apply. As at the date of producing this resource 

pack, Welsh Ministers consent to constitutional change is still required to be provided, in writing, 

prior to any submission to the registrar. Should the proposed deregulation measures published in the 

Bill be introduced, the regulatory consent requirement will be replaced by a (post amendment) 

regulatory notification requirement. Registrar consent will still be required. Any constitutional change 

does not become effective until the registrar has confirmed that the changes have been registered.  

 

(iii) RSLs should always check whether any other prior consents may be required. For example, for stock 

transfer RSLs, from the transferring local authority, from tenants, from lenders (in the form of loan 

covenant requirements), or from other regulators (Care Quality Commission, etc). 
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(iv) RSLs registered with the Charity Commission should also consult the Commission’s publication CC11 

Payments of Charity Trustees (2012). The Charity Commission will normally only approve 

remuneration for charity trustees where it can be demonstrated that a charity’s complexity has led 

to an unusually high burden of trusteeship; and when there is a clear and significant advantage to the 

charity that will outweigh any disadvantages.  

 

3. THE REASONED BUSINESS CASE 

 

(i) RSL Boards considering payment need to ensure that they have a solid business case demonstrating 

that payment is clearly in the best interests of the association; how it would improve the quality of 

its governance and why it would be in the interests of the association and its residents to use funds 

in this way. Payment must be judged to be reasonable and not excessive. The decision by an 

association to move from the position of voluntary board membership to one where board members 

are remunerated is a significant one, which should be backed up by correspondingly robust analysis 

and evidence. 

 

(ii) Some RSLs may feel their board is already performing well, but nonetheless wish to introduce 

payments. There may be concerns about the ability to retain the right people on the board, the quality 

of future recruits, the ability to secure for the future the collective skills, knowledge and experience 

required to deliver strategic objectives and manage the associated risks. Some may feel it appropriate 

to reward their current board members for their commitment and hard work, which may be 

acceptable in the context of driving continuous improvement in the association’s services and better 

governance. 

 

(iii) In deciding whether or not to pay board members, RSLs will need to consider precisely how payment 

will lead to improved board performance and governance. It will need to be confident that it has 

identified areas where improvement can be made and sustained and that payment would provide 

the best way forward.  

 

3.1    General principles to be addressed in the business case 

(i) Does the board comprise a diverse range of people with appropriate skills, experience and up-to-date 

knowledge? Does it reflect the communities it serves? If difficulties have been experienced with 

recruitment or retention, how might payment lead to an improvement, resulting in a more diverse 

board, for example, with more women, a more representative ethnic mix, a wider age range, and 

people from a range of backgrounds, or a board with a more appropriate range of expertise to meet 

the needs of the association? 

 

(ii) Is the board effective? Does it perform its key roles and functions well? What difference would 

payments make? Does the current board work well together and retain members who make a 

valuable contribution? If there are problems or scope for improvement, for example, with retention, 

how would payment help with this? 
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(iii) How would payment assist the introduction of aids to improved governance, such as agreements for 

non-executive services provided, fixed-term appointments and more robust and more frequent skills 

assessment and appraisals? 

 

3.2 Charity Commission guidance for registered charities 

(i) For charities that do not have an express power to pay set out in their constitutional document, and 

which are seeking Charity Commission consent, the guidance is clear. When making the required 

‘reasoned business case’ to the Charity Commission, the trustee board should show why the charity 

will not be as effective without payment. If it is proving difficult to recruit new trustees without 

payment, the board should normally provide evidence that it has made a serious attempt to recruit 

trustees on an unpaid basis. It is not in the interests of a charity to pay a trustee if it is easy to appoint 

one with the right skills and competence to act without payment.  

 

(ii) The robust business case needs to be convincing and based on the factors below: 

1. What steps have been taken to recruit trustees without payment - if none, then reasons should 

be given 

2. Why it considers there are clear and significant advantages to the charity in paying a trustee rather 

than, for example, spreading duties among other trustees, or increasing the number of unpaid 

trustees (if the governing document allows it) 

3. Will payment improve governance?  

4. Whether the functions to be carried out are genuinely those of a trustee - as distinct from 

functions of an employee or a consultant; has the charity made the right balance between its 

executive and non-executive functions? Could the charity employ more staff or engage 

consultants as opposed to introducing payment? 

5. That the payment can be shown to be reasonable and affordable; proportionate to the size and 

complexity of the charity; that payment is demonstrably in the best interests of the charity; and 

that payment will not affect the charity’s ability to carry out its objects 

6. What risks they have identified and how they will manage them  

7. How the unpaid trustees (if any, or alternatively a sub-committee) will be able to review 

performance (including dealing with poor performance), judge value for money and, if necessary, 

bring the payments to an end 

8. How the conflicts of interest will be managed, so that the ‘conflicted’ trustees can still take an 

effective role in the governance of the charity 

9. Where appropriate, has there been consultation with stakeholders (for example tenants or 

service users). 

 

(iii) While factors (1) – (9) above (3.2 ii), are specific to registered charities, they are all good points to be 

properly addressed by any RSL which is an exempt charity and which is considering making a business 

case for payment.  
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3.3 Exempt charities 

(i) All of the key factors that the Charity Commission would consider are ones which the board of an 

exempt charity (a Registered Society) should itself consider as part of its business plan for payment. 

Exempt charities will not require Charity Commission consent but they should still formulate a 

business plan as part of their own decision making process. Boards must be satisfied that the business 

case clearly supports the introduction of payment and that payment is in the best interests of the 

RSL.  

 

3.4 Non-charitable RSLs  

(i) Non charitable RSLs are not restricted in the same way as charities in whether or not they pay their 

board members. However, given the ethos of the sector boards of non-charitable associations still 

need to be mindful of a number of factors - including association and sector reputational risk - when 

considering the introduction of payment.  

 

3.5 Commercial boards 

(i) Commercial entities do not have to comply with the same restrictions as charities and RSLs. However, 

certain themes remain the same. The commercial entity’s board must actively take the decision to 

pay, and in doing so must be satisfied that payment is appropriate. RSLs with commercial activities 

should be careful to avoid putting in place arrangements which could attract criticism.  

 

4. THE PROCESS 

  

4.1 Taking the decision 

(i) In considering a decision on making payments to board members, we suggest that the board consider 

the following questions:  

1) What part will the board play in making the final decision?  

2) Has the board set up an independent remuneration committee with delegated authority to 

review the issue?  

3) How will members be involved in the final decision, and how will conflicts of interest be 

managed?  

4) How will tenants’ and residents’ views be sought?  

 

(ii) Associations that decide to remunerate their board members should consider how they are going to 

introduce the new system and what transitional arrangements will be needed. They will need to 

consider how to deal with existing members and will also need to consider the following:  

1) The introduction of agreements for services and fixed term appointments;  

2) The introduction of succession planning for board renewal;   

3) Annual skills and performance appraisal assessments (at least for the first three years) 

4) Policies and procedures for dealing with members who do not meet the necessary standards;  

5) A reduction in the board’s size, if as part of their board review they have decided that is justified;  

6) Non-executive members who choose to waive payment, and wish to continue acting in a 

voluntary capacity.  
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(iii) RSLs will need to ensure that there is a mechanism for establishing payment levels that is independent 

of the board. We suggest the setting up of a remuneration sub-committee, to consider published 

sector guidance (including that provided as part of this resource pack) and benchmarking data, 

comparators or sector norms. Remuneration committees would usually want to take independent 

advice. 

 

4.2 Managing conflicts of interest 

RSLs will need to think carefully about the way in which conflicts of interest are dealt with. There is 

potentially an inherent conflict of interest in a board making decisions about payments to its 

members. Setting up a remuneration sub-committee with delegated authority to review and 

recommend payment levels for approval to the board will serve to reduce the potential for conflict 

of interest. We further suggest that seeking impartial, independent external advice should be written 

into any such sub-committee’s terms of reference. Committee members who are also board 

members would need to declare their interests as members of both the board and the sub-

committee.  

 

4.3 Openness and transparency – the consultation process 

(i) RSLs are expected to have made publically known their intention to remunerate and they should be 

proactive in seeking the views of tenants, residents, service users and other stakeholders as relevant 

to their own organisation, its constitution and its relationship with its stakeholder local authorities 

and funders.  

 

(ii) RSLs which are charitable will need to demonstrate as part of their business case to the Charity 

Commission that they have consulted with beneficiaries (tenants and residents and service users) and 

other stakeholders.  

 

4.4 Avoiding employee status 

(i) Non-executive members of RSL boards and committees are not officers and are not employees and 

have no employment rights. It can be argued that they do, however, have workers’ rights, and as such 

care needs to be taken by RSLs to comply with relevant laws. Workers cannot bring claims for unfair 

dismissal, but if they are workers, they do have the right not to be discriminated against, and rights 

under working time regulations and minimum wage regulations. RSLs need to be confident that they 

are remunerating at a level equal to or more than the prevailing minimum wage, and that the 

Agreement for Services and any policy documentation is clear that, for example, non-executives are 

paid in regular, equal instalments to avoid any issues around ‘holiday pay’.  

 

(ii)    The law in relation to employment or worker status is (currently) a matter of common law where the 

case law continues to evolve, as has been highlighted by recent high profile cases in relation to the 

"gig economy" such as those concerning Deliveroo, Pimlico Plumbers and Uber. The effects of and 

law decided in those cases may not, however, be limited to obviously gig economy situations and 

could come to have somewhat wider application in other circumstances were the status of a person 
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performing a role is in dispute. This should be kept under review and appropriate advice taken for 

any given situation. 

 

(iii) Section 90 of the Pensions  Act 2008 does not currently apply to board members and they are not 

currently "workers" for the purposes of auto- enrolment. 

 

(iv) We suggest that RSLs reinforce their non-executive members’ non-employee role by issuing members 

with an Agreement for Services (not a contract for employment) and a Role Profile (not a job 

description).  

 

4.5 Tax issues 

 

(i) Receipt of state benefits: Remuneration creates an income, and in some circumstances that income 

might lead to a reduction in benefits. For some non-executive members, the receipt of state benefits 

issues may be relevant and requires special handling to ensure there are no unintended 

consequences for the individuals concerned. In situations where all non-executive members are paid, 

and a member in receipt of benefits declines payment, they are still deemed to be ‘in receipt’ by DWP 

and HMRC in respect of benefits and tax.  

 

(ii) In considering the benefits implications of a decision to remunerate board members, the following 

factors should be taken into consideration: 

• Not all posts will necessarily attract payment. For example, payment may only be for portfolio 

holders but not for non-portfolio holders 

• The extent to which the payment made covers any negative impact for those in receipt of 

benefits (this can only be effected where any additional cost can be justified) 

• Independent advice should be provided or signposted for individual non-executive and/or 

potential non-executive members who are in receipt of benefits 

 

(iii) We suggest that individual RSLs will need to seek their own advice based on the specific circumstances 

of their current and/or potential new non-executive members.  

 

(iv) Local authority elected members who are nominated onto LSVT boards: Consideration will also have 

to be given whether any local authority councillors who are also on housing association boards should 

be remunerated or not. The rather out of date Section 80 of the Local Government Act 1972 (which 

is contradicted by later guidance that postdates it) provides that: 

 

‘a person shall be disqualified for being elected or being a member of a local authority if he holds any 

paid office or employment … appointments to which are or may be made or confirmed by the local 

authority or any committee or any sub-committee of the authority … on which the authority are 

represented or by any person holding any such office or employment’.  
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(v) In practice, where LSVT associations have introduced non-executive remuneration in England, where 

payment has been permitted since 2003, the clause has been interpreted differently by different local 

authorities. We suggest that LSVT associations which are considering remunerating their non-

executive members should discuss the matter with their local authority. The important principle to 

be mindful of is that LA members should not be remunerated twice where the local authority has a 

legal right to make the appointment or nomination. Note that reimbursement of actual expenses 

incurred by the councillor when involved in the association’s affairs (e.g. travel costs) is permitted 

even if remuneration is not. 

 

(vi) LA elected members who apply for openly recruited non-executive roles on RSL boards: LA elected 

members who apply for and are openly and transparently selected for a non-executive role,  in 

circumstances were the council has no legally enforceable right to nominate or appoint to the position 

on the board, can be remunerated in the same way as other non-executive board members who are 

independently appointed by the association through its own (non-council influenced) appointments 

procedures.  This may, in the case of LSVTs, be seen as an additional reason (beyond the provisions 

in the Regulation of Registered Social Landlords (Wales) Bill once that is enacted, was introduced 

October 2017) for changing a right for the council  to appoint board members to it simply encouraging 

a councillor to apply as a candidate for possible appointment  to an association's board on a skills 

basis.  

 

4.6 Evaluating risks 

(i) Many of the risks associated with remunerating non-executive members can be minimised by having 

a robust Agreement for Services (a model for which is provided in this resource pack) and an up to 

date suite of governance toolkit documentation (including but not limited to Codes of Governance 

and Conduct, Role Profiles, Terms of Reference and Delegated Authorities, Skills, Recruitment, 

Renewal, Succession Planning, Induction, Learning and Development and Appraisal documentation). 

It is important that everyone is crystal clear about their role, duties and responsibilities, that everyone 

knows ‘who can do what and when’; the time commitment expected; what standards of conduct are 

not acceptable; and what powers the association has if individuals breach their Agreement for 

Services, fail to fulfil their role and specified duties and/or fail to achieve the required standards of 

performance and conduct.  

 

(ii) The Agreement for Services should also mitigate the risks of non-executives being granted 

employment status, by making it clear that the relationship between the RSL and the non-executive 

is not one of employer and employee. 

 

(iii) It is important that RSLs also actively work to reduce the reputational risks to the organisation and to 

the broader sector. Boards, in considering remuneration, should not seek to be a sector outlier, and 

should always ensure that remuneration can be shown to be reasonable and proportionate and in 

line with the organisation’s size, complexity and resources. Remuneration decisions should always be 

taken in consultation with stakeholders, and using an open and transparent process. Statutory, 

regulatory and CHC Code of Governance requirements should always be followed.  
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4.7 Handling disputes 

(i) Anecdotal evidence suggests that the number of disputes between housing associations and their 

(paid) non-executive board and committee members is on the increase.  

 

(ii) If complaints are made either by or about a non-executive member, they should be dealt with 

promptly, openly and fairly, and not parked in the ‘too difficult’ corner. The role of the (group/parent) 

board chair in dealing with complaints or grievances as soon as they arise cannot be over-emphasised. 

It is important that the chair has the necessary skills, knowledge and experience to ‘hold the ring 

when things get tough’. In this they should normally be supported by the association’s Company 

Secretary, acting in their independent advisory capacity. 

 

4.8 Penalties for non-attendance 

(i) RSLs may wish to consider including a clause in their Non-Executive Agreement for Services making 

clear that remuneration may be withheld in the event of poor attendance.  

 

(ii) Where non-attendance is persistent, RSLs will need to refer to their constitutional documents 

regarding procedures to be followed if consideration is to be given to removing a non-executive 

member.  

 

4.9 Updating governance toolkit documentation 

(i) Any RSL considering remuneration will need demonstrate that it has a constitutional document that 

permits remuneration. 

 

(ii) RSLs will also have to evidence adoption of and compliance (or provide sound reasons for non-

compliance) with CHC’s Code of Governance. 

 

(iii) A range of governance toolkit documentation may also need update and refresh, including but not 

limited to: 

1) Terms of Reference for the Sub Committee that will have delegated authority to consider non-

executive remuneration (if a stand-alone committee is required to be constituted, as a 

minimum once every three years) 

2) Board Remuneration Policy 

3) Board and Committee Member Recruitment, Selection, Renewal and Succession Planning Policy 

(open and transparent recruitment against the agreed skills matrix – recruiting to fill identified 

skills gaps – using a recruitment and succession plan) 

4) Board and Committee Member Induction, Continuing Learning and Development Policy 

5) Non-Executive Agreement for Services for all non-executive board and committee members 

6) Role Profiles – Chair, Deputy / Vice Chair, Committee Chair, (Group Parent) Board member, 

Committee member, (Subsidiary) Board member  

7) Delegated Authorities 

8) Non-Executive Payments, Benefits and Expenses or similar policy 
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9) Declarations of Interest Policy 

10) Non-Executive Skills Strategy and Skills Matrix / Matrices 

11) Non-Executive Appraisal Scheme. 

 

5. GOOD GOVERNANCE ESSENTIALS 

 

5.1 Board Size and Composition  

Inevitably, any decision by a RSL to pay some or all of its non-executive members will incur additional 

costs. These will vary depending on the level of payments and the size of its board. We suggest that 

in considering whether to pay or not to pay, each RSL should at the same time review its membership 

and consider the following questions:  

(i) Is the governance structure efficient and effective? 

(ii) Does the size of the board enable people to work together and reach consistent decisions in 

a constructive, effective and efficient way?  

(iii) Do all members make a unique and important contribution to decision making?  

(iv) Can the association recruit new members who will offer more than one skill or area of 

knowledge and experience?  

(v) In trying to achieve diversity can the association recruit new members who both reflect the 

community and also offer some of the skills, knowledge and experience the board has 

determined it needs?  

(vi) Can individual and/or collective learning and development help to minimize some of the skills, 

knowledge and experience weaknesses?  

 

5.2 Skills based recruitment and performance appraisal 

RSLs wishing to pay their non-executive board members must ensure that they have robust, open 

and transparent procedures in place for non-executive recruitment and selection, skills, knowledge 

and experience needs identification and individual and collective appraisal. To introduce payments 

without these safeguards would lay the association open to criticism, which could affect the RSL’s 

reputation and that of the sector overall.  

 

5.2.1 Skills-based recruitment  

To be confident that their procedures are open and transparent, we suggest that RSLs consider the 

following questions:  

(i) Does the RSL know what skills, knowledge, experience, and competencies are required 

collectively by the board to deliver the association’s strategic objectives, manage the 

associated risks, provide leadership and stay in control of the organisation? Have current 

board members self-assessed against these collective needs?  

(ii) Does recruitment advertising for potential new board members take into account the equal 

opportunities and diversity dimension, attracting a wide range of applicants by ensuring the 

information reaches the full target audience?  
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(iii) Has a role profile and person specification been drawn up that sets out the skills, knowledge, 

experience and competencies needed? Have the board (or committee) member’s key tasks 

and responsibilities, duties and obligations been set out clearly?  

(iv) Is the interview process objective; for example, has the board considered involving 

independent assessors? Is it linked to the skills, knowledge, experience and competencies 

needed?  

(v) If there is difficulty in recruiting the full range of skills and reflecting the diversity of the local 

area, has consideration been given to appointing someone who may be willing to undertake 

a tailored programme of learning and development in order to fill a skill gap?  

(vi) Are there mechanisms in place to ensure that tenants, residents and service users have the 

opportunity to take part in decision making either through board (or committee) membership, 

or through other robust and effective engagement mechanisms?  

(vii) Do other stakeholders have the opportunity of being involved as appropriate? 

 

5.2.2 Recruitment and appointment of the (Group/Parent) Board Chair 

The Chair of the board plays a key role. Some boards prefer to elect the Chair from among their 

existing members, to ensure that he or she is someone who knows the organisation well and has the 

trust of their colleague board members. If boards take this route, they must be sure that they can 

satisfy themselves that their candidate has the requisite expertise, skills, knowledge, experience, 

competencies and independence to lead the board and work with the Chief Executive.  

 

RSLs should be able to demonstrate that their recruitment and appointment procedures are open 

and transparent to the extent that their constitutions allow. We suggest that RSL’s consider the 

following questions: 

(i) Have they advertised widely to ensure a broad range of suitable candidates?  

(ii) Have they considered using recruitment agencies to help find people with the right range of 

skills, knowledge and experience?  

(iii) Have they set out clearly the qualities and competencies needed?  

(iv) Have they a clear role profile that sets out the duties, responsibilities and commitment that 

will be required?  

(v) Is the interview process robust, professional and objective; for example, has the RSL 

considered using independent assessors? 

 

5.3 Performance appraisal 

  One of the more common drivers for remunerating board members is to support improvements in 

the quality of an RSL’s governance. We suggest that associations proposing to remunerate should 

have robust arrangements in place to assess how well individual board and committee members and 

collective boards and committees are performing their role and meeting their responsibilities. We 

suggest that RSLs consider the following questions: 

(i) Is there a robust collective appraisal scheme in place for the (group/parent) board, subsidiary 

boards and committees?  
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(ii) Does the appraisal scheme enable the boards and committees to make a thorough 

assessment of the value they add to the association’s governance, upholding mission, vision 

and values, delivery of strategic objectives, management of associated risks, and 

organisational leadership? 

(iii) Does the (group parent) board understand its oversight role? Are subsidiary boards and 

committees providing appropriate assurance?  

(iv) How does the appraisal scheme help the board monitor governance improvements?  

(v) How will the contribution of individual non-executive board and committee members be 

assessed?  

(vi) How will the role of the Chair, Deputy/Vice Chair, subsidiary Board and Committee Chairs be 

assessed?  

(vii) Does the appraisal scheme include the setting of objective and measurable collective 

improvement targets for boards and committees and individual performance targets for 

board and committee members? 

(viii) Are appropriate people delivering the appraisal scheme?  

(ix) Is the appraisal scheme robust and independent?  

(x) Is collective and individual appraisal carried out regularly (at least every two years, but 

annually for at least the first three years after remuneration is introduced)?  

(xi) Are there clear criteria against which individual board and committee members are assessed?  

(xii) Is there a clear procedure for dealing with individual board and committee members whose 

performance, conduct and/or attendance falls short of the requirements? 

 

5.4 Succession planning: Managing non-executive turnover and renewal 

An effective board will balance the need for a continuity of membership against the need for managed 

turnover; for new members to bring fresh perspectives; for changes in the business model and 

funding of the association to be matched by changes in the skills, knowledge and experience required 

at board level. We suggest that boards proposing to pay should have arrangements in place to ensure 

that an appropriate balance is achieved. We suggest that RSLs consider the following questions: 

(i) For what maximum term should new members be appointed?   

(ii) How often should members be able to stand for reappointment, bearing in mind the term 

set out in CHC’s Model Rules for Housing Associations in Wales (2017), the CHC Code of 

Governance and the recommendation of the Committee on Standards in Public Life?  

(iii) What, if any, conditions should be attached to reappointment – continuing skills needs, 

performance, conduct?  

 

5.5 Continuing compliance with code of governance and regulator requirements 

 Code of governance updates, regulatory framework updates, co-regulation, performance standards 

– always ensure you keep compliant. 
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6. PAYMENT – ASSESSING THE POTENTIAL ADVANTAGE AND DISADVANTAGES 

In coming to a decision about whether to recommend payment or not, the committee needs to 

consider some common sector-wide themes. Members will need to consider the potential 

advantages and some of the concerns around payment.  

 
Potential advantages of payment 

• Greater engagement 

• Ability to attract more and better quality applicants with relevant skills, knowledge and 
experience, providing more diversity and choice 

• Acknowledgment of the increased time and commitment and the need for a more 
‘professional’ approach to governance 

• Smaller boards, but better equipped to deal with the challenges of de-regulation, 
diversification, complexity and a more ‘commercial’ approach 

• Reflects the inputs required / workload of a modern board member, including non-board 
activities such as learning and development and appraisal 

• Formal contract for services clarifies role and makes it easier to communicate it to 
stakeholders  

• Raises standards of attendance and input and creates a culture of obligation 
strengthening the psychological ‘contract’ 

• Reinforces the requirement for consistently good performance, provides support for the 
chair in managing poor performance, aligning payment with a more robust and formal 
appraisal process; easing the process of removing under- performing board members if 
necessary 

• Reinforces the accountability of the board 

• Increases board attendance, participation and performance 

• Better quality challenge of the executive team 

• Competition for board members – strengthens our ‘offer’, recruitment incentive  

Potential concerns – factors mitigating against payment 

• Associations which are too small to justify 

• Not in harmony with the charitable values and ethos of the organisation 

• Inappropriate in the context of wider strategic aims and objectives 

• No difficulty recruiting and retaining appropriately skilled, knowledgeable and 
experienced board members 

• Concerns regarding the impact on those in receipt of benefits 

• Concerns about equity, fairness, cost and value for money 

• Resources better spent developing and supporting existing members 

• Tenants may not support payment. 

• Tenants may question motivation of board members  

• Perception of non-executive members of acting in self-interest 

• Belief there is a risk of attracting board members interested in payment rather than those 
committed to delivering strategic objectives for the benefit of  customers 

• Belief that payment won’t increase attendance 

• Belief that payment won’t increase engagement 

• Cost vs benefit – what alternative uses are there for this money?  
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7. HOW MUCH TO PAY AND HOW TO JUSTIFY 

Remuneration decisions which are not supported by well-reasoned arguments justifying those 

decisions can leave RSLs open to regulatory scrutiny. Decisions made in relation to remuneration 

which do not follow industry norms or which leave an association as an ‘outlier’ in relation to levels 

of pay may indicate that the association is not properly governed.  

 

7.1 Payment Levels 

 

(i) Proportionality test 

In establishing levels of payment, we suggest that RSLs consider two tests of proportionality: 

1) The overall cost to the association in proportion to its turnover;  

2) The amounts paid to individual non-executive board and committee members.  

 

(ii) Overall cost test 

When considering the overall cost, we suggest that RSLs will need to consider:  

1) What proportion of turnover is it reasonable to spend on payments to the board members?  

2) Is the total amount to be spent defensible as a cost per tenant or per unit?  

3) Will the amount to be spent affect the ability to deliver services to the tenants?  What impact 

will the cost of payment have on overall use of resources and ability to meet obligations under 

the Code of Governance?  

4) Overall, will the anticipated improvements in governance be sufficient to justify the expenditure?  

 

(iii) Individual payment levels 

When looking at amounts to be paid to individual members, we suggest that RSLs will need to 

consider:  

1) The time the member is expected to spend on association duties;  

2) The level of responsibility assumed;  

3) The size, complexity and diversity (range of activities) of the association and the size and 

complexity of the role;  

4) Amounts (if any) paid by other RSLs in the area for a similar role;  

5) The amounts paid to board members of similar public sector, Welsh Government sponsored arms 

length bodies, quango (quasi-autonomous non-governmental organisations) or voluntary 

organisations.  

 

(iv) Payment differentials 

RSLs in group structures will wish to consider whether they want to remunerate Group Board 

members only, or members of subsidiary boards and committees as well. 

In considering whether the Chair and or the Deputy/Vice Chair should be paid more than other board 

members, we suggest that RSLs will need to consider:  

1) How much extra time these officers spend on association duties compared with other members;  

2) How much additional responsibility they assume;  
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3) How much the Chairs and Deputy/Vice Chairs of similar public sector or charitable organisations 

are paid.  

 

(v) Percentage of turnover test 

While it is not a rule, we suggest that RSLs looking to pay their non-executive members in total more 

than 1% of their annual turnover in any year would need to provide a very clear justification for the 

payments. 

 

(vi) Maximum amount of payment  

Welsh Ministers have a power in paragraph 3 of Schedule 1 of the Housing Act 1996 to, from time to 

time, specify the maximum amounts which may be paid by a RSL by way of remuneration or expenses 

to an officer of the society or company who does not have a contract of employment with the society 

or company.  

 
As discussed in Section 1 above, the current Housing Association circular RSL005/10 Permitted 

payments and benefits (01/11/10) and the current Permitted Payments and Benefits (Wales) 

Determination (2010) have always been taken as not permitting any level of payment, beyond re-

imbursement basic out of pocket expenses. As you will see from the accompanying Trowers & Hamlin 

report at Appendix 1, that position is modified by the two Welsh Government letters and, in addition, 

Welsh Government are currently re-drafting Circular RSL005/10. 

 

(vii) Mechanisms for payment 

Once a RSL board has made a decision in principle to pay, it will need to consider the frequency of 

payment e.g. monthly or quarterly, and which payment approach will be most appropriate. These can 

include:  

• Loss of earnings allowance;  

• Fixed annual amount;  

• An hourly rate;  

• An attendance allowance.  

 

The guidance produced as part of this resource pack on setting levels of pay proposes a fixed annual 

amount paid in equal instalments at regular intervals. RSLs need to be clear with members that they 

are not employees and that they are not paying a pensionable salary to board and committee 

members. Payments need to be made net of tax and National Insurance contributions.  

 

(viii) Multiple appointments 

When considering who to remunerate, we suggest that the board should consider whether 

remuneration should be for all non-executive board and committee members or to members fulfilling 

specific roles. For example, it may be the board’s choice to remunerate: 

1) The (Group/Parent) Chair  

2) The (Group/Parent) Chair and the Chairs of Committees and/or the Chairs of subsidiary Boards 

3) All members of the (Group/Parent) Board 
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4) Members of Committees who are not also Board members  

5) All members of subsidiary Boards and Committees throughout group structures  

6) Individuals co-opted to the board  

7) Members of boards that may be receiving remuneration for their role on a board e.g. local 

authority councillors nominated to a board by a local authority should not benefit twice.  

Some associations may decide that they cannot afford to pay the whole board, but they may wish, 

for example, to consider having a paid Chair.  

 

Appointments should not be viewed as cumulative. Non-executives should not receive a separate 

payment for each board and committee they sit on. However, it is acceptable for a board member 

who is also a deputy/vice chair or a committee chair to be paid more than a board member who has 

no additional responsibilities.  

 

(ix) Dealing with members who choose to waive payment 

• There can be many reasons why non-executive members wish to decline payment. However, 

there can be challenges in as much as HMRC / DWP may still deem the member to be in receipt 

of the remuneration for tax and benefit purposes.  

 

• All non-executive remuneration is both taxable and liable to employers and employees National 

Insurance Contributions, depending on the amount being paid and other income of the individual 

concerned Tax and N.I. should be deducted at source by the association before payment to the 

individual is made.  

 

• Should a non-executive member ask for their remuneration to be paid to a charity, HMRC applies 

the same principle that the individual is deemed to be in receipt of payment unless particular 

care is taken to make it clear that the specific role is not remunerated.  

 

• This is based on the principle that if a non-executive is entitled to receive the payment, then they 

should pay tax on the payment, regardless of whether they take the payment or not.  

 

• We suggest that RSLs which are considering remunerating some but not all non-executive 

members need to take great care in both their governance toolkit documentation and in their 

individual non-executive member Agreement for Services that not all non-executive positions are 

remunerated, and that there is no specific individual entitlement. 

 

• We also suggest that individual non-executive members who do not wish to receive 

remuneration should have specific clauses inserted in their Agreement for Services making it 

clear that their role is not remunerated.  

 

(xi) Independent advice 

 We suggest that in considering non-executive remuneration, RSL boards (and/or their remuneration 

sub-committee with delegated authority) take independent advice on payment levels from 
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individuals/organisations which have no beneficial interest in the payment decision. This resource 

pack includes guidance on setting levels of pay as at November 2017, based on research by an 

independent consultancy.  

 

(xii) Benchmarking 

• At this stage there is no benchmarking data available for remuneration of Welsh RSL non-

executive members. But there is a considerable body of housing association specific non-

executive remuneration benchmarking data available from England, where Registered Providers 

(RPs) have been permitted to pay their non-executive members since 2003. English data will 

always have to be considered in the Welsh context.  

 

• Other benchmarking comparators in Wales might be public bodies, Welsh Government 

sponsored arms length bodies, or other not-for-profit entities which remunerate their non-

executives. The guidance produced as part of this resource pack uses data from public sector 

bodies, public service bodies with public / Ministerial appointments, and other not for profit 

entities, together with English housing sector data from the first 10 years after the introduction 

of board remuneration.  

 

(xiii)  Paid executive staff on boards 

Any future executive members of RSL boards should not receive any additional remuneration, over 

and above the remuneration they receive in their executive capacity.  

 

RSLs which are charities should be aware that the Charity Commission’s view is that employees should 

not also be trustees as trustees must not gain from their position.  

 

Executive members should always be in a minority, and governance toolkit documentation should 

make clear what restrictions are placed on executives’ decision-making, voting rights and committee 

membership; as well as dealing with the potential for conflicts of interest. 

 

7.2 Taking the decision 

When coming to a decision about whether or not to remunerate non-executive board and committee 

members, we suggest that consideration will need to be given to:  

1) Fairness: will it discriminate against the low paid and unemployed, whose benefits may be 

affected;  

2) Cost to the association: whatever system is agreed should result in proportionate and 

predictable levels of payment;  

3) Comparison: with similar organisations that pay and their experience of different methods.  

4) Administrative effectiveness: simplicity  

5) Openness and transparency: in reaching the decision, the payments policy and arrangements.  

6) Benefit to the association: accountability and performance.  

Central Consultancy & Training 

December 2017   
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MODEL NON EXECUTIVE BOARD AND COMMITTEE MEMBER DEED OF AGREEMENT 

FOR SERVICES 
 

This template has been adapted for Wales from that provided in the NHF publication ‘Board member 

pay: what housing associations need to know (March 2014) 

(Note: This template is based on the role of a (Group Parent) Board Member. Minor amendments will 

be required for an independent Committee or a subsidiary Board Member) 

 

Deed of Agreement 

Dated     20[  ] 

(Name on non-executive member) 

(Organisation) 

Board and committee member deed of agreement for services 

Deed of agreement 

 

Dated this                                         day of                                                  20(  ) 

 

Parties 

(1) [insert name] (the Association) with registered number [insert registration number]  

of [insert address] 
(2) [insert name] (name of non-executive member) of [insert address] 

 
1.   Appointment  

1.1 Your appointment as [a Board Member] commenced on [date]. Your appointment will continue 

[for [xx] years] [until [date]] unless terminated early or extended in accordance with the 

Constitution (being the organisation's rules, articles of association or trust deed) and this 

Agreement. 

 
1.2 Your appointment is subject to the Constitution, and nothing in this Agreement shall be taken to 

exclude or vary the terms of the Constitution as they apply to you as a Board Member. 
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2.  Time Commitment 

2.1 By entering into this Agreement you confirm that you are able to and will devote such of your 

time, attention and skill as may be necessary for the proper discharge of the requirements of your 

role. We anticipate a time commitment of up to (add here) days per month after you have 

completed your induction. This will typically include attendance over a twelve month period at 

(insert location(s) here) 

 
2.2 You will be expected to devote appropriate time to preparation ahead of each meeting, and to 

consider all relevant papers. 

 
2.3 The nature of this role makes it impossible to be specific about the maximum time commitment 

required. You may be required to devote additional time to the Association from time to time, 

particularly when the Association is undergoing a period of increased activity. At certain times it 

may be necessary to convene additional Board, Committee or general meetings which will be done 

in accordance with the Constitution. 

 
3.    Role/duties 

3.1 You will perform those duties normally associated with the office of a Board Member including, 

without limitation, those duties set out in this Agreement, and in any Role Description or other 

guidance as issued to you from time to time. You are expected to work with and through the 

Board, and you are not expected to undertake executive duties or to assume executive 

responsibilities. 

3.2 [For companies] [You are expected to comply with the requirements of the Companies Act 2006 

as amended from time to time ("the Act") and in particular the statutory statement of duties 

imposed on you as a director set out in the Act including: 

3.2.1 the duty to act within the powers of the Association; 

3.2.2 the duty to exercise independent judgement; 

3.2.3 the duty to promote the success of the Association; [and] 

3.2.4 the duty to exercise reasonable skill, care and due diligence; [and] 

3.2.5 [any other directors’ duties set out in the Act as in force from time to time] 

3.3 [For registered societies (including those formerly known as industrial & provident societies)] 

[You are expected to act in the best interests of the Association at all times and to comply with 

the requirements of the Co-operative and Community Benefit Societies Act 2014 as amended 

from time to time "the CCBS Act"].] 

3.4 [For registered societies] [You are expected to perform your duties with reasonable skill and care, 

ensure that the activities of the organisation fall within the Association’s permitted objects and 
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are exercised in accordance with its powers, and use your powers solely for the purpose for which 

they are conferred to you.] 

3.5 You acknowledge that you have the same general legal responsibilities to the Association as any 

other Board Member. 

3.6 In addition, you may be required to be a member of such Committees of the Board (add if 

required: or any associated entities within the group) on such terms as the Board may determine 

and will undertake those additional duties applicable to such role as set out in the Role 

Description(s) issued to you from time to time. 

3.7  You will be expected to: 

3.7.1  uphold and comply with the Association’s Code of Governance, Code of Conduct, and 

any other codes of conduct, standards, probity and other similar policies, as well as 

policies and procedures on remuneration, other payments and benefits for Board 

Members (add any specific policies here as relevant) which are from time to time 

approved by the Board; 

3.7.2 uphold and comply with the Association’s policies, procedures and standing orders as 

set and amended from time to time by the Board; 

3.7.3 act within and fully comply with the Constitution and any applicable standing orders, 

delegated authorities, terms of reference and the terms of your Role Profile(s); 

3.7.4 uphold and promote the core policies, purpose, values and objectives of the 

Association (or the wider Group) (including its commitment to anti-corruption and to 

diversity and equal opportunities) and to avoid doing anything which might bring the 

Association (or the wider Group) into disrepute; 

3.7.5  contribute to and share responsibility for decisions of the Board and/or any Committee 

of which you are, from time to time, a member; 

3.7.6 attend induction, training and performance review sessions and other such sessions or 

events as are reasonably required by the Association; 

3.7.7 undergo appraisal of your performance as the Board may require from time to time, 

and to take any actions agreed arising from that appraisal; 

Note: For the avoidance of doubt, RSLs should use a word that is not the same word 

used to describe employee performance evaluation. The same word should also be used 

in the Remuneration Policy.  Currently both documents use the word appraisal. 

3.7.8 read Board and/or Committee papers (as applicable) before meetings, sufficiently so 

as to contribute at meetings;  

3.7.9 represent the Association when requested; and 
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3.7.10 carry out the specific duties listed in the Board Member Role Profile, spending the 

appropriate amount of time, as set out in Attachment One. 

3.8 If, at any time during your appointment as a Board Member, you are appointed as Chair you will 

also be expected to fulfil the role and duties and display the attributes set out in the Board Chair 

Role Profile, as amended by the Board from time to time.  

3.9 The Board as a whole is collectively responsible for ensuring the success of the Association and 

ensuring its compliance with all legal and regulatory obligations by directing and supervising the 

Association’s affairs. In addition, as a Board Member, you must collectively, as appropriate,; 

 3.9.1 provide leadership of the Association; 

 3.9.2 set the Association’s strategic aims, ensure that the necessary financial and human 

resources are in place for the Association to meet its objectives, and review 

management performance; 

 3.9.3 set the Association’s values and standards and ensure that its legal and regulatory 

obligations are understood and met; and 

 3.9.4 [insert details of other duties and expectations here as appropriate; for example, as 

specified in your constitutional document, chosen Code of Governance, etc) [and] 

 3.9.5 [if appropriate insert details of/hyperlinks to documents in which other duties are 

located]. 

3.10 You will be expected to attend all meetings of: 

 3.10.1 the Board;  

 3.10.2 all Committees of which you are a member, and 

        3.10.3       all subsidiary Boards of which you are a member, 

 unless you are prevented from doing so as a result of any provision in the Act, the Constitution, 

relevant standing orders, the Code of Governance or the Code of Conduct. 

3.11 You will be expected to familiarise yourself efficiently with all matters relevant to the work 

undertaken by the Board, including any relevant regulatory and statutory provisions. 

3.12 [if appropriate insert details of Committees and/or subsidiary Boards to which the Board Member 

has been/may be appointed and any associated responsibilities] or [You may be a member of 

Committees of the Board, or subsidiary Boards on such terms as the Board may determine and 

will undertake the additional duties applicable to such role as set out in the Role Profile issued 

to you from time to time.] 
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4.       Fees 

4.1 [Subject to clause 4.6,] You will be paid a fee of £[amount] gross per annum in respect of your 

duties as [Board/Committee] [Member/Chair] which will be paid [monthly]/[quarterly] in 

arrears [after deduction for PAYE and Class 1 national insurance deductions] if any (the Fee).  

 (Note: As individual Board Members may be considered ‘a worker’ Associations will need to 

check that the amount is high enough under the National Minimum Wage Regulations) 

4.2 [The Fee will be subject to review from time to time by the Association and is payable subject 

always to compliance by the Association and by you with any regulations or guidance issued by 

the Regulator or any other regulatory body]. 

4.3 The Association will reimburse you for all reasonable and properly authorised and documented 

expenses you actually incur in performing the duties of your office subject to: 

 4.3.1  compliance with the Constitution and any relevant polices or standing orders, as 

amended from time to time, and 

 4.3.2  such deductions as are lawfully required and in accordance with the Association's 

policies or standing orders from time to time. 

4.4  You agree that 12.7% of the Fee constitutes an amount payable for any annual leave taken 

during the same calendar year in respect of which the Fee is paid.  

(Note: In light of recent case law it is suggested that Associations encourage Board Members to 

take holiday, while making clear that the dates of meetings should be avoided. At the time of 

drafting it remains unclear whether Board Members are ‘workers’ for statutory purposes but as 

they provide a personal service this must be a risk which Associations can mitigate) 

4.5  You may choose to decline payment or pay the Fee to a charity of your choice, and agree in such 

circumstances that you will be responsible for any tax and loss of entitlement to state benefits 

as a result or your decision. This is a matter between you and the relevant authorities. 

4.6  [in the event that you fail to attend [number] Board meetings (including any meetings of 

Committees of the Board) within a period of [number] months and/or fail to properly undertake 

your duties under this Agreement, the Fee will be reduced by such amount as the Board in its 

absolute discretion determines, and such reduction shall be deducted from any: subsequent 

fees owed. Further such failure will constitute a material breach of this Agreement.] 

4.7  [You acknowledge and agree that section 90 of the Pensions Act 2008 applies to your position 

as a Board Member of the Association and that consequently you are not a 'worker' for the 

purposes of the Pensions Act 2008. You acknowledge and agree that you have no entitlement 

to join or be automatically enrolled in any pension scheme that may be offered by the 

Association from time to time.] 

OR 

4.8 [No fee is payable in respect of your duties as a Board Member.] 
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4.9 [The Association will reimburse you for all reasonable and properly authorised and documented 

expenses you actually incur in performing the duties of your office subject to: 

 4.9.1  compliance with the Constitution and any relevant polices or standing orders, as 

amended from time to time; and 

 4.9.2  such deductions as are lawfully required and in accordance with the Association's 

policies or standing orders from time to time.] 

 

5.       Outside interests 

5.1  It is accepted and acknowledged that you have business interests other than those of the 

Association. You agree that you have declared any actual or potential conflicts that are apparent 

at present. 

5.2  You undertake that you will declare, as soon as they become apparent, all and any relevant 

interests, whether actual or potential, direct or indirect, as required by the Constitution, [the 

Companies Act (if relevant)], or the Code of Conduct, the Code of Governance, or any other 

relevant codes of conduct, standards, probity or similar or policies on payments and benefits or 

similar as soon as they become apparent. 

5.3  You also agree that you will not (except where permitted by the Constitution and with the prior 

sanction of a resolution of the Board) be directly or indirectly employed, engaged, concerned or 

interested in, or hold any office in, any business which undertakes similar services to those of 

the Association or which is a customer or supplier of services to the Association, save that this 

clause 5.3 shall not apply in respect of your membership of, or membership of the board of 

management or any committee of any Associated Company. 

6.       Confidentiality 

6.1 You acknowledge that all Relevant Information is confidential to the Association and should not 

be released or disclosed to third parties, either during your appointment or following 

termination (by whatever means), without prior clearance from: 

 6.1.1 the Chair: 

 6.1.2 the Board (in the event that you are appointed as or are acting as the Chair at the time 

that you are proposing to release the Relevant Information): or 

 6.1.3 the [Company Secretary], 

or as permitted by clause 6.2 of this Agreement, provided that you must in each case comply 

with clause 6.3. 

6.2 You may disclose Relevant Information: 
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 6.2.1 to the extent that you are required to do so by law or by a court order, provided that 

you use all reasonable endeavours to give the Association prior written notice of any 

such disclosure and do limit such disclosure to that which is legally required; or 

 6.2.2 where the Relevant Information has (other than by reason of your breach) become 

available to the public generally, 

 provided that in each case you must comply with clause 6.3. 

 

6.3 You undertake to ensure that each person to whom Relevant Information is disclosed in 

accordance with clauses 6.1 and 6.2: 

 6.3.1 is made aware of the confidential nature of the Relevant Information; 

 6.3.2 observes the terms the terms of this Agreement as if he or she were a party to this 

Agreement; and 

6.3.3 if requested by the Association, enters into written undertakings similar to those 

contained in this Agreement, 

 and you acknowledge that you will be responsible for any breach of the terms of this Agreement 

by any person to whom Relevant Information is disclosed as permitted by clauses 6.1 and 6.2. 

 

6.4 You acknowledge the need to hold and retain, and ultimately to dispose of, Relevant 

Information under appropriately secure conditions and in accordance with the Association’s 

policies from time to time, and you agree not to remove, or allow others to remove, any 

Relevant Information from the Association’s premises other than to the extent that it is strictly 

necessary to do so for the proper performance of your duties as a Board Member. 

 

6.5  You acknowledge that the Relevant Information is and will remain the property of the 

Association and must be delivered to the Association as soon as practicable upon request. 

 

6.6 You undertake: 
 
 6.6.1   not to use the Relevant Information for any purpose other than fulfilling your duties as 

a Board Member; 
 
 6.6.2  not to obtain or seek to obtain any financial advantage (direct or indirect) from the 

disclosure of Relevant Information, and 
 

 6.6.3   not to make or use any Copies other than with the prior approval of the Chair, or the 

Board in the event that you are appointed as or are acting as the Chair, or the Company 

Secretary. 

 

6.7 For the avoidance of doubt, this clause 6 shall continue in force following the termination of this 

Agreement for whatever reason. 
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7.       Review process 

7.1  Your performance as an individual Board Member and the performance of the whole Board and 

its Committees will be appraised annually. You are required to attend and participate in all 

appraisals and reviews related to your individual performance as a Board Member and the 

performance of the Board as a whole. 

 

7.2  If at any time there are any matters which cause you concern about your role you should discuss 

them with the Chair of the Association as soon as is appropriate. If you are appointed as or are 

acting as the Chair of the Association, then you should discuss any such concerns initially with 

the [Company Secretary]. 

 

8.       Renewal of term of office 

(Note: This clause should be checked to ensure that it is in line with the Association’s Constitution 

and any other relevant documentation, such as policies). 

 Your appointment as a Board Member may be renewed for [insert period] by the Association, 

provided this is permitted by the Constitution and the Association’s Code of Governance.  

  

9.       Termination 

(Note: This section’s clauses 9.1-9.3 should all be checked to ensure that they are in line with the 

Association’s Constitution and any other relevant documentation, such as policies). 

9.1  Your appointment, and this Agreement (including, without limitation, your appointment to any 

particular office or committee), will terminate forthwith without any entitlement to 

compensation if: 

  9.1.1  [you are not reappointed as a Board Member at any general meeting of the Association 

at which you have been required by the Constitution to retire;] 

  

 9.1.2  you are removed as a member of the Board for whatever reason whether by a 

resolution passed at a general meeting of the Association held in accordance with the 

Constitution or by a resolution of the Board [or by a resolution of the Parent] or otherwise; 

  9.1.3  you become bankrupt or subject to an agreement with your creditors; 

 

 9.1.4 you are convicted of any indictable offence or any other offence involving any act of 
fraud or dishonesty; 

 
 9.1.5 you act in any way which in the opinion of a [two third] majority of the Board brings 

the Association into disrepute; 
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 9.1.6 you have been absent from [three] consecutive meetings of the Board [without special 
leave of absence or other reasonable explanation]; 

 
 9.1.7 an organisation with the statutory authority to do so requires or orders your removal;  
 

 9.1.8 the Chair notifies you that s/he considers there has been a material underperformance 

at any time in the performance of your duties under this Agreement or that you have 

been in breach of clause 3 of this Agreement or the Code of Governance; or 

 

 9.1.9 you cease to be a member of the Board for any reason, including by reason of your 

vacating office (or being deemed to have vacated your office under the Constitution) 

or otherwise pursuant to any other provision of the Constitution. 

 

9.2 The proper exercise by the Association of the right of termination under this clause 9 shall be 

without prejudice to any other rights or remedies which the Association may have or be 

entitled to exercise against you. 

 

9.3 Upon termination of this Agreement you will not be entitled to payment of all or any part of 

the Fee unpaid at the date of termination unless the Chair shall, at his/her absolute discretion, 

determines that you shall be paid all or a proportion of the Fee.  

 

10.   Position on termination 

(Note: This section’s clauses 10.1-10.4 should all be checked to ensure that they are in line with 

the Association’s Constitution and any other relevant documentation, such as policies). 

10.1 You acknowledge that upon the termination of your appointment for any reason and by 

whatever means you shall, without any right or claim for compensation: 

  

 10.1.1 [automatically cease to be a [member/shareholder] of the Association in accordance 

with the Constitution (unless your continuing membership was permitted by a 

resolution of the Board of the Association prior to that termination);] OR [if required 

by the Board of the Association, resign as a [member/shareholder] of the Association;] 

at the request of the Association immediately resign from all offices that you hold 

pursuant to the terms of this Agreement, [including any office in any Associated 

Company where the Association requests this; and 

  

 10.1.2 at the request of the Association [and if you continue to be shareholder] surrender, 

and undertake all steps that are necessary to transfer ownership of any shareholding 

in the Association and/or any Associated Companies; and 

 

 10.1.3 not represent yourself as being in any way connected with the Association [or any of 

its Associated Companies]. 
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10.2 [In the event of your failure to comply with clause 10.1.2 above, you hereby irrevocably 

authorise the [Company Secretary] to appoint someone in your name and on your behalf to 

sign and deliver such resignation or surrenders or transfers (as the case may be) to the 

Association [and to each of its Associated Companies] of which you are at that time an officer 

or (as the case may be) shareholder.] 

 

10.3 Upon termination of your appointment for any reason and by whatever means, or at any time 

at the Board's request, you shall immediately: 

 

 10.3.1  return to the Association all Relevant Information and other property belonging to the 

Association, or to any Associated Companies, which may be in your possession or under 

your control, and (for the avoidance of doubt) you shall not retain any Copies thereof; 

and 

 

 10.3.2 delete, irretrievably, any Relevant Information stored on any magnetic or optical disk 

or memory, including personal computer networks, personal email accounts or 

personal accounts on websites, and all matter derived from such sources, which is in 

your possession or under your control outside the Association's premises, and (for the 

avoidance of doubt) you shall not retain any Copies thereof. 

 

10.4   For the avoidance of doubt, this clause 10 shall continue in force following the termination of 

this Agreement for whatever reason.  

 

11.       Status 

11.1  It is agreed and recognised between the parties that: 

 11.1.1 you are and will remain at all times during the period of your appointment a member 

of the Board and nothing contained in this Agreement shall be construed or have effect 

as constituting any relationship of employer and  employee between the Association 

and you; and 

 11.1.2 there is no one working for the Association who has a comparable full time position. 

 

11.2  This Agreement shall not be construed so as to create a partnership or joint venture between 

the parties. Nothing in this Agreement shall be construed so as to constitute either party as 

the agent of the other party or the agent of any third party. 

 

12.       General 

12.1 This Agreement and any documents referred to in it embody and set out the entire agreement 

and understanding of the parties and supersede all prior oral or written agreements, 

understanding or arrangements relating to the subject matter of this Agreement. Neither party 

shall be entitled to rely on any agreement, understanding or arrangement which is not 
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expressly set out in this agreement provided that nothing in this clause shall affect the fact 

your appointment is subject to the Constitution, and that nothing in this Agreement shall be 

taken to exclude or vary the terms of the Constitution as they apply to you as a Board Member. 

 

12.2   This Agreement shall not be amended, modified, varied or supplemented except as agreed in 

writing and signed by the parties. 

 

12.3  No failure or delay on the part of either party to exercise any right or remedy under this 

Agreement shall be construed or operate as a waiver thereof nor shall any single or partial 

exercise of any right or remedy as the case may be. The rights and remedies provided in this 

Agreement are cumulative and are not exclusive of any rights or remedies provided by law. 

 

12.4  The Contracts (Rights of Third Parties) Act 1999 shall not apply to this Agreement. No person 

other than you and the Association shall have any rights under this Agreement and the terms 

of this Agreement shall not be enforceable by any person other than you and the Association. 

 

12.5  Except as otherwise provided in this Agreement, no party may assign, sub-contract or deal in 

any way with; any of its rights or obligations under this Agreement or any document referred 

to in it, save that the Association may assign its rights to any Associated Company on prior 

written notice to you. 

 

12.6   You acknowledge that damages alone would not be an adequate remedy for the breach of any 

of the provisions of this Agreement. Accordingly, without prejudice to any other rights and 

remedies it may have, the Association shall be entitled to the granting of equitable relief 

(including without limitation injunctive relief) concerning any threatened or actual breach of 

any of the provisions of this Agreement. 

 

12.7  [This Agreement terms the statement of obligations as required to be agreed by the Board 

pursuant to Rule [  ] of the Constitution. Once executed by both parties, it shall constitute 

agreement in writing by you that you will meet your obligations to the Board and the 

Association as required by rule [  ] of the Constitution.] 

 

13.       Insurance 

13.1 [The Association has directors’ and officers’ liability insurance in place. It is intended to 

maintain such cover for the full terms of your appointment. The current indemnity limit is [£     

]; a copy of the policy document is available upon request from the Association.] 

 

14.      Data Protection 

(Note: After May 2018 it is recommended that Associations update and amend this clause to 

reflect their approach to the General Data Protection Regulation in force after that date.  In 
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particular consideration should be given to whether consent is the appropriate processing 

condition). 

14.1  By signing this Agreement you consent to the Association holding and processing data about 

you for legal, personnel, administrative and management purposes and in particular to the 

processing of any sensitive personal data (as defined in the Data Protection Act 1998 and 

successor legislation) relating to you including, as appropriate: 

 14.1.1  information about your physical or mental health or condition in order to   

 monitor and take decisions as to your fitness to perform your duties; or 

14.1.2  information such as racial or ethnic origin or religious or similar belief, or sexuality or 

disability (this is not necessarily a comprehensive list since it will be reviewed and 

updated from time to time to ensure it reflects legislative and good practice 

requirements) in order to monitor compliance with equal opportunities legislation; or 

 

 14.13  information relating to any criminal proceedings in which you have been involved for 

insurance purposes, to monitor and take decisions as to your fitness to perform your 

duties, and in order to comply with legal requirements and obligations to third parties. 

 

14.2  You consent to the Association making such information available to any of its Associated 

Companies, those who provide products or services to the Association (or to any Associated 

Companies), regulatory authorities, potential or future employers, governmental or quasi-

governmental organisations and potential merger partners of the Association, and as may be 

required by law. 

 

14.3  You shall comply with the Association's Data Protection Policy, a copy of which is available 

from the [Company Secretary]. 

 

14.4   The Company may change its Data Protection Policy at any time and will notify you in writing 

of any changes. 

 

15.       Notices 

15.1 Any notice to be given hereunder shall be in writing and be sufficiently served: 

  15.1.1 in your case by being delivered either personally to you or sent by registered post 

addressed to you at your usual or last known place of abode; or  

  15.1.2 in the case of the Association by being delivered at or sent by registered post or 

recorded delivery addressed to its registered office marked for the attention of [the Company 

Secretary]. 

 

15.2 Any such notice if so posted shall be deemed to be served on the second day following that on 

which it was posted. 
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15.3 You shall advise [the Company Secretary] promptly of any change in your address or other 

personal contact details. 

 

15.4 You agree that upon request by the Association you will, as soon as reasonably practicable and 

in any event within 28 days of request, provide details of any information requested by the 

Association to enable it to comply with its obligations under the Equality Act 2010 (Gender Pay 

Gap Information) Regulations 2017. 

 

16.       Declaration 

16.1 By signing this document you are agreeing and declaring that you are not aware of any reasons 

that would or would be likely to make you ineligible to serve as a Board Member of the 

Association and in particular that: 

 16.1.1 you are not an undischarged bankrupt or subject to any undischarged compositions or 

arrangements with your creditors; 

 16.1.2 you are not disqualified for any reason from acting as a company director or charity 

trustee or an officer of a registered provider of social housing; 

 16.1.3 you have not been convicted of any indictable offence, unless the conviction is legally 

regarded as spent; 

 16.1.4 you have not been convicted of any offence that would be likely to bring the Association 

into disrepute or might be incompatible with the position of Board Member; 

16.1.5 you have not been convicted of any offence involving deception or dishonesty unless 

the conviction is legally regarded as spent; 

 16.1.6 you have not been removed from serving as a charity trustee, or a director of a 

company, or a board member of a registered society, or been stopped from acting in a 

management position within a charity; 

 16.1.7  you are not in dispute with the Association or any of its Associated Companies, or in 

breach of any agreement with the Association or any of its Associated Companies; 

16.1.8 [you are a fit and proper person to have control and management of a charity, as 

required by HM Revenue and Customs;]  

 (Note: Include for charities only) 

16.1.9 you are not for any reason ineligible to be a Board Member of the Association pursuant 

to the Constitution; and 

16.1.10 you have made a full declaration to the Association of any actual or potential conflicts 

of interest affecting you, members of your family and businesses or other organisations 

with which you are associated. 
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17.       Law and jurisdiction 

17.1  The terms of this Agreement shall be governed by the Laws of England and Wales as relevant 

and the parties agree to submit to the relevant jurisdiction in the case of dispute. 

 

18.       Definitions 

 It is agreed as follows: 

AGM means an annual general meeting of the Association; 

Associated Company means any company, registered society, partnership, or other entity, 

which is directly or indirectly controlled by, or directly or indirectly controls the Association or 

in respect of which the Association has an interest of any nature, together with any other 

bodies to which you may have been nominated or appointed by the Association. Associated 

Companies shall be construed accordingly; 

Board means the board of directors from time to time of the Association; 

Board Member means a member of the Board; 

Chair means the chair of the Board; 

Code of Conduct means any code or codes of conduct for Board Members as adopted by the 

Association from time to time; 

Code of Governance means any code or codes of governance adopted by the Association from 

time to time; 

Committee means any committee of the Association to which a Board Member may be 

appointed in accordance with the Constitution and the Code of Conduct. Committees shall be 

construed accordingly; 

 Company Secretary means the secretary of the Association from time to time; 

 Constitution means the rules or articles of association or other governing instrument (as the 

case may be) which govern the Association as adopted and amended by the Association from 

time to time; 

 Copies means any copies or records of any Relevant Information (including but not limited to 

photocopies, scans, extracts, analyses, studies, plans, compilations, or any other way of 

representing or recording and recalling information which contains, reflects or is derived or 

generated from Relevant Information); 

 [Fee means]; 
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 [Parent means [insert details]: ] 

 Regulator means the Welsh Government acting through powers granted in Part 1 of the 

Housing Act 1996, or any similar future authority (including any statutory successor) carrying 

on substantially the same regulatory or supervisory functions; 

 Relevant Information means all information obtained by you in connection with your holding 

office as a Board Member (and/or in connection with your application to become, and/or the 

process of your appointment as, a Board Member), in whatever form (including but not limited 

to written, oral, visual or electronic form or on any magnetic or optical disk or memory) and 

including any Copies, and wherever located and whether or not such information (in anything 

other than oral form) is marked confidential, and including but not limited to: 

 (a)  any information relating to the business of the Association or its Associated Companies 

(including but not limited to financial information, existing and prospective contracts 

and targets, marketing initiatives and strategy, business plans or reports, business 

programmes or policies and business systems), 

 (b)  any information which you, acting reasonably, would expect the Association or its 

Associated Companies to regard as confidential, and 

 

 (c)  any information which the Association or its Associated Companies labels as, or inform 

you is, confidential; 

 

 Role Profile means any role profile, role description, competencies statement or similar 
document as issued to you by the Association, from time to time. 

 
 Welsh Government means the body set up under section 45 of the Government of Wales Act 

2006 (the 2006 Act); “Welsh Ministers” means the Welsh Ministers appointed under section 
48 of the 2006 Act. Under Part 1 of the Housing Act 1996, the Welsh Ministers register and 
regulate registered social landlords. The Housing Regulation Team delivers regulation on 
behalf of Welsh Ministers.  

 
 (Note: In order for the power of attorney at clause 10 to be effective, this Agreement must be 

executed as a deed). 
 
 Signed as a deed by [ASSOCIATION NAME] 

 

 acting by [name of director], a director   ) 

 

 and [name of director or secretary],                ) 

 

 a director OR its secretary     ) 
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 Director       ) 

 

 Director/Secretary      ) 

 

 Signed as a deed by 

  

 [NAME]       ) 

  

 In the presence of 

 

 Witness signature 

 

 Name 

 

 Address 

  

 Occupation 

 

 

 

Attachment One: Role Profile for Board Member  

[set out expectations of specific role, ie, member, chair, deputy/vice chair, member and committee 

chair of (RSL)] 

 

 

 

December 2017  
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MODEL NON EXECUTIVE BOARD AND COMMITTEE MEMBER 

REMUNERATION POLICY 
 
This policy template assumes that a business case has already been made to and approved by the 
board, and that remuneration for non-executive members, and all the associated governance 
requirements (Role Profile, Deed of Agreement for Services, Skills Matrix, Individual Board and 
Committee Member and Collective Board and Committee Appraisal, Recruitment and Succession 
Policies) have been approved and are already in place 
 
Throughout the text there are various notes and annotations where individual RSLs will need to 
consider alternatives and adapt the text to their own circumstances 
 

1. INTRODUCTION 
 
1.1 In 2017 following two letters written to RSL Chairs by Carl Sargeant, then the Cabinet Secretary for 

Communities and Children (10 October 2017) and by Ian Williams, Deputy Director for Homes and 
Places, Welsh Government (13 October 2017) Welsh Ministers, for the first time, permitted RSLs to 
consider remuneration for their non-executive members.  

 
1.2 Subsequently, CHC commissioned a legal guidance note ‘Current position on payment of non-

executive board members by Welsh RSLs’ from Trowers and Hamlins (18 December 2017), which has 
been made available to RSLs and is included in this resource pack. 

 
1.3 The relevant legislation is the Housing Act 1996, and Schedule 1 to the Housing Act 1996 is key in 

relation to remuneration of non-executive members.  
 
1.4 Trowers and Hamlins view, in summary, is that prior to the letters of 10 and 13 October 2017, Welsh 

RSLs could not remunerate their Board Members without being in breach of Schedule 1 and that any 
payments that an RSL made in breach of Schedule 1 would be recoverable from the individuals who 
receive them. Accordingly, Trowers would before those letters have not advised any RSLs to make 
such payments and would not have advised any individual Board Members to accept such payments 
on those terms.  It is Trowers’ view that Welsh Government has now, by the letters dated 10 and 13 
October 2017 referred to above, made clear that RSLs may pay their Board Members without 
breaching Schedule 1 of the Housing Act 1996 provided that they ‘take due account of’ what is 
contained in CHC's Code of Governance on the subject. 

 
1.5 This policy does not form part of the Board and Committee Member Agreement for Services and may 

be amended from time to time. The policy will at all times reflect statutory and regulatory 
requirements relating to remuneration and will be drafted and amended in accordance with all 
applicable legislation or regulations from time to time.  
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1.6 (Name of RSL) believes that non-executive remuneration is an important tool in ensuring that the 
board and its committees are able to recruit and retain appropriately skilled, knowledgeable and 
experienced individuals to support delivery of strategic objectives.  

 
1.7 Following guidance produced for the sector by Central Consultancy and Training and published by 

CHC in January 2018 (Name of RSL) introduced remuneration for (all/some of - clarify) its non-
executive board and committee members in (Month and Year).  

 
1.8 At that time, in approving remuneration, the (Group/Parent – amend as required) Board agreed that: 

i. There was a clear business case for remuneration;  
ii. All statutory requirements, Welsh Ministers regulatory requirements and CHC Code of 

Governance requirements had been met; 
iii. It had created an open and transparent mechanism for establishing remuneration levels that 

was independent of the Board, through delegation to a remuneration sub-committee or 
equivalent, (including engaging the services of an independent adviser), consulting with 
tenants and other stakeholders, and by using benchmarking/comparator data from the 
housing sector and/or other public, quango and not for profit sector entities (amend as 
required); 

iv. Approved remuneration levels were proportionate to XXX’s size, complexity, diverse range of 
activities and resources;  

v. Remuneration levels did not exceed RSL sector norms;  
vi. Remuneration would be linked to the carrying out of specified duties (enshrined in a suite of 

non-executive Role Profiles, a Non-Executive Agreement for Services and Board and 
Committee Terms of Reference) against which performance will be reviewed as a minimum 
every two years;  

vii. Remuneration for non-executives would be fully disclosed on a named basis, in the audited 
annual financial statements; 

viii. Remuneration, and compliance with statutory, regulatory and Code of Governance 
requirements would be reviewed, by a sub-committee of the board with a remit covering non-
executive remuneration, taking independent external advice as required, as a minimum every 
three years; 

ix. Board and committee skills requirements would be reviewed and updated and board and 
committee members would benchmark their individual skills against the requirements as a 
minimum every two years; 

x. A robust individual non-executive and collective board and committee appraisal scheme would 
be delivered annually for three years, and thereafter as a minimum every two years; 

xi. Non-executive recruitment, renewal and succession would be in line with agreed policies. 
 

2.  LEVELS OF REMUNERATION 
 
2.1 Remuneration levels will be reviewed as a minimum every three years by the sub-committee to 

ensure that they remain in line with sector norms. Any changes will be approved by the Board, on a 
recommendation from the sub-committee.  

 
2.2 Remuneration levels will be benchmarked for guidance purposes only against relevant comparators 

(including but not limited to any available CHC benchmarking surveys, comparable practice in England 
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and Scotland, other surveys of housing association non-executive remuneration, any other public, 
quasi-autonomous non-governmental organisation (quango), Welsh Government arms length bodies 
and not-for-profit comparators available at the time). (Name of RSL) will aim to remunerate at levels 
+/- 5% of remuneration offered by similarly sized not-for-profit housing organisations. At no time will 
remuneration exceed 1% of our total turnover.  

  
2.3 Where appropriate, consideration will also be given to the use of an independent external adviser to 

support the sub-committee’s work.  
 
2.4 No provision is currently made for remuneration of (add here as relevant)  

Local authority nominated board members 
Non-executive board members of subsidiary [or parent] entities 
Other non-remunerated roles 
This will be kept under review.  

 
2.5 The remuneration of non-executive members will be published on a named basis in the annual 

audited financial statements. 
 
3. REMUNERATED NON EXECUTIVE MEMBER EXPENSES  

 
3.1 Remunerated non-executive board members are classified as employees by HMRC for the purposes 

of ‘home to work’ journeys and therefore cannot claim expenses for journeys made to meetings held 
at Head Office (specify where this is). HMRC guidance will continue to be kept under review. 

 
3.2 RSLs may also wish to add a sentence regarding carer expenses for paid non-executives, having sought 

HMRC guidance, and/or the views of their external auditors.  
 

Note 1: HMRC 490: Employee travel - A tax and NICs guide for employers refers. The HMRC ruling 
regarding ‘home to work’ expenses does not apply to un-remunerated non-executives 
 
Note 2: Any existing Non-Executive Member Payments, Benefits and Expenses Policies or similar may 
need to be updated.  
 
Note 3: Individual RSLs may have reached a different agreement with HMRC through a Settlement …. 
Or they may choose to allow expenses to be claimed subject to the necessary deductions. (We suggest 
that the easiest route is simply not to pay ‘home to work’ journey expenses to paid non-executives.) 
 

3.3 Conversely, Department for Work and Pensions guidance is clear that DWP does not regard 
remunerated non-executive members as employees for the purposes of pensions’ auto-enrolment.  

 
4. GOVERNANCE TOOLKIT DOCUMENTATION 
 
4.1 Non-Executive Role Profiles 

(Note: Not a Job Description because non-executive members are not employees) 
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Remuneration is linked to the carrying out of specified duties. Role Profiles for the (Group/Parent) 
Board Chair, Deputy/Vice Chair, Board Members, Committee Chairs, Committee Members, Subsidiary 
Board Members (add/delete as appropriate) will be reviewed and updated as a minimum once every 
two years as part of the robust Non-Executive Appraisal Scheme.  
 
Note: For the avoidance of doubt, RSLs should aim to use a word that is not the same word used to 
describe employee performance evaluation. The same word should also be used in the Agreement for 
Services.  Currently both documents use the word Appraisal.  
 

4.2 Board and Committee Terms of Reference 
Remuneration is linked to the carrying out of specified duties. Terms of Reference for all Boards and 
Committees (add/delete as appropriate) will be reviewed and updated as a minimum every two years 
as part of the robust Appraisal Scheme. 
 

4.3 Non-Executive Member Agreement for Services  
(Note: Not a Contract because non-executive RSL board members are not employees)  
 
On appointment non-executive members will be expected to sign an Agreement for Services which 
details (amend as required) 
 
 

(i) Period of appointment 
(ii) Time commitment 
(iii) Role and duties 
(iv) Fees 
(v) Outside interests 
(vi) Confidentiality 
(vii) Review process 
(viii) Renewal of term of office 
(ix) Termination 
 

(x) Position on termination 
(xi) Status 
(xii) General 
(xiii) Insurance 
(xiv) Data protection 
(xv) Notices 
(xvi) Declaration 
(xvii) Law and jurisdiction 
(xviii) Definitions 
 

 
 

4.4 Recruitment, renewal and succession policies 
 Amplifying the open and transparent nature of all recruitment and selection, the nine year maximum 

service rule, and succession planning linked to skills required on the board and its committees.  
 
 
5. GOVERNANCE PROCESSES 
 
5.1 Induction and Continuing Learning and Development 
(i) (Name of RSL) will keep up to date a Non-Executive Induction Programme and will update its rolling 

Non-Executive Continuing Learning and Development Plan as an outcome of the annual/biennial 
Appraisal Scheme. 

 
Note: Use wording consistent with 4.1 above 
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(ii) Completing an agreed Induction Programme in (an agreed timescale) will be a requirement of 

continuing board and committee membership for all new members.  
 
(iii) Participating in individual and collective learning and development opportunities identified as 

relevant for the individual board and committee member will be a requirement of continuing board 
and committee membership.  
 

5.2 Non-Executive Skills 
(i) (Name of RSL) will keep up to date a Board Statement of preferred composition and a Skills Matrix 

Audit which identifies the skills, knowledge and experience required by the board (and its committees 
and subsidiary boards) to deliver strategic objectives, manage the associated risks, provide leadership 
and stay in control of the organisation. 

 
(ii) The Board composition and Skills Matrix (Matrices) will be reviewed and updated as a minimum every 

two years. 
 
(iii) Individual non-executive members will be required to benchmark their own skills knowledge and 

experience against the skills required as a minimum every two years. This can be done as part of the 
Non-Executive Appraisal Scheme. 

 
Note: Use wording consistent with 4.1 above 

 
(iv) Identified skills gaps may result in new individual and/or collective learning and development 

requirements for existing non-executive members.  
 
5.3 Non-Executive Appraisal Scheme 
(i) For three years after the introduction of non-executive remuneration (Name of RSL) will undertake a 

robust appraisal scheme at least once a year. After three years, (Name of RSL) may choose to 
undertake a robust Appraisal Scheme as a minimum once every two years (or as required in their 
adopted Code of Governance) 

 
(ii) The appraisal scheme will incorporate: 

• Individual non-executive member appraisal, including a 1-1 interview with the relevant chair, 
during which individual performance targets will be agreed 

• Collective board and committee appraisal. 
 
(iii) An Appraisal Scheme outcome report will be presented to the (Group/Parent) board or a delegated 

committee on completion of each Scheme.  
 

Note: Use wording consistent with 4.1 above 
 
5.4 Code of Governance Compliance 

(Name of RSL) will benchmark and evidence its compliance with CHC Code of Governance 
requirements annually. Any areas of non-compliance will be reported to the (Group/Parent) board, 
and (i) an action plan for achieving compliance put into place or (ii) areas of non-compliance explained.  
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6. PRACTICALITIES 

 
6.1 (For example) Pay differentials: Remuneration will only be made for an individual’s substantive 

position. There will be no additional payments for multiple positions (for example parent board 
member and subsidiary board member) or additional duties. However, (Name of RSL) acknowledges 
that different roles involve different responsibilities. When remuneration levels are reviewed, the 
sub-committee may make differential recommendations for levels of pay for different roles, for 
(Group/Parent) Chair, Committee Chair, roles etc. 

 
6.2 (For example) Remuneration will be paid to individual members quarterly in arrears via (Name of RSL) 

payroll / BACS (specify) and will be net of any required deductions for tax and/or NI contributions. 
Members are responsible for providing the Company Secretary with all the necessary personal details 
to enable payments to be made. Payments will not be made to service companies.  

 
6.3 Remuneration will continue to be subject to satisfactory performance. The Company Secretary will 

monitor individual members’ compliance with their Service Level Agreement, Role Profile and other 
governance requirements. In the event that any member fails to undertake their required duties or 
meet required performance standards, remuneration may be withheld.  

 
6.4 (For example) In the event that a non-executive member fails to attend [suggest 2] Board meetings 

(including any meetings of Committees of the Board) within a period of [suggest 6] months and/or 
fails to properly undertake their duties remuneration will be reduced by such amount as the Board 
determines. 

 
6.5 (For example) Where an individual member does not wish to receive remuneration alternatives will 

be considered such as donation to a charitable organisation.    
 
6.6 (For example) Remunerating non-executive members can affect their tax position and entitlement to 

benefits. The overriding government policy in relation to these rules is to avoid fraud and to ensure 
that the public purse does not pay money to people who could be paid by someone else. Simply 
declining payment does not necessarily mean that a non-executive member’s situation will be 
unaffected. (Name of RSL) is conscious of the complexity surrounding such legislation and will provide 
assistance in terms of obtaining professional advice regarding the effects of payment on an 
individual’s benefits claims where this is agreed in advance with the Company Secretary. 

 
6.7 (For example) (Name of RSL) is committed to the development and continuous improvement of its 

appropriately skilled, knowledgeable and experienced board(s) and committees.  Within this context 
it has an aspiration that its non-executive members should ‘live or work’ in the communities that 
(Name of RSL) serves and for its board(s) and committee(s) to become more reflective of its 
communities.   
 

7. LINKS TO OTHER GOVERNANCE TOOLKIT DOCUMENTS 
 

(Note: Ensure document titles listed below are checked for consistency with individual RSL document 
titles used) 
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• CHC Code of Governance 

• Code of Conduct 

• Terms of Reference – (Group Parent) Board, Committees, Subsidiary Boards 

• Role Profiles – Chair, Deputy/Vice Chair, Board Member, Committee Chair, Committee 
Member, Subsidiary Board Member 

• Board Member Payments, Benefits and Expenses Policy or Probity Policy or similar 

• Collective Board and Committee and Individual Board and Committee Member Appraisal 
Scheme 

• Board and Committee Skills Strategy and Skills Matrix (Matrices) 

• Board and Committee Member Recruitment, Renewal and Succession policies 

• Declaration of Interests Policy. 
 
8.  EQUALITY AND DIVERSITY 
 
8.1 (Name of RSL) will ensure that this policy is applied fairly and consistently to all Board Members. We 

will not directly or indirectly discriminate against any person or group of people because of their race, 
religion/faith, gender identity, disability, age, or sexual orientation.  

 
8.2 When applying these principles we will:  

• act in line with the Association's values, with respect and in consideration of the needs of 
individuals   

• take positive action to reduce discrimination and harassment. 
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GUIDANCE ON SETTING LEVELS OF PAY 
 

1. Rationale and methodology 

1.1 As indicated in the model Remuneration Policy included in this resource pack, remuneration 

levels will usually be benchmarked again relevant comparators, including but not limited to 

any available CHC benchmarking surveys, comparable practice in England and Scotland, other 

surveys of housing association non-executive remuneration (as available), any other public, 

quango and not-for-profit comparators available at the time. Where appropriate, 

consideration should also be given to the use of an independent external adviser.  

1.2 However, as direct comparators are not available at present, we have used a combination of 

housing sector specific data from England and data from organisations in Wales that are  

broadly similar in terms of nature of service and ethos.  The data from England used is from 

the first 8 years following the decision to allow Boards to decide whether or not to pay (2003 

– 2011). We have taken the view that this period is closest to the circumstances in which Welsh 

RSLs now find themselves, in terms of diversity, size and commercialisation.  It is worth noting 

that post the 2008 recession board pay has not risen significantly until very recently.  

1.3 Housing specific data is available on turnover, number of units, asset value and occasionally 

other factors such as drawn down debt as the means of comparison. On balance we have taken 

the view that turnover is the simplest and most transferable. The bandings below use 

turnover.   

1.4 The following organisations in Wales were reviewed; although not direct comparators, they 

were chosen as being the most similar. All organisations are either public sector (local 

authorities, Local Health Boards, Fire and Rescue, Police and Crime Commissioners) or public 

service organisations (public appointments, non-governmental public bodies etc.). The latter 

included National Parks, Arts Council for Wales, Sport Wales, Natural Resources for Wales and 

the Regulatory Board for Wales. Remuneration for bodies to which public appointments are 

made is set by the Independent Remuneration Panel for Wales; remuneration is at different 

levels for decision making bodies from advisory bodies, making the former a more relevant 

comparison, and some payment is by day rate, others by annual salary or fee.  

1.5 It was not possible to source turnover data for all of these organisations, but many other 

(arguably more relevant) factors have been used to compare them: 

• Type of organisation 

• Responsibilities of role & time commitment 

• Staff numbers 

• Units/population served 

• Board composition 

It should be stressed that there is limited consistency across this sample and our conclusions 

are inevitably based on judgement to some extent. In time market testing is likely to become 
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feasible, and will no doubt play a key role in future decisions about remuneration for RSL 

boards.  

1.6 Our approach was to estimate rough ‘average’ daily rates (one for mainly non governmental 

public bodies with decision making powers and one including large, complex public sector 

bodies), taking into account time commitment required, complexity and scope of organisation, 

and profile / exposure.  We subsequently aligned this to English housing organisations from 

the period described above.   

2. Assumptions  

2.1 The recommended range and bandings below are based on an assumption that a Board / 

Group Board Chair works an average of 4 days per month over 11 months p.a. An ordinary 

Board Member is assumed to work 1.5 – 2 days a month for 11 months of the year depending 

on size / complexity. Boards will need to adjust these figures up or down depending on actual 

time commitments required. Rates for subsidiary Board Chairs, Committee Chairs, and Vice 

Chairs would need to be decided once these parameters are set. We use the terms (Group) 

Board to refer to the ultimate accountable body within the overall governance structure of the 

organisation.  

3. Recommendations  

3.1 Our recommended range and bandings need to be read in the light of the above and reflect 

the current position, where pay is being introduced for the first time and is likely to be 

scrutinised. We also stress that the decision on levels of pay, as with the decision on whether 

to pay or not, is firmly with the Board. The ‘Considerations...’ document included in this 

resource pack covers how Boards might manage the practicalities of establishing how much 

to pay, how to justify and managing the inevitable conflicts.   

3.2 Bandings and levels  

We suggest:  

• Remuneration for (Group) board Chairs in the very largest and / or most complex 

organisations of around £14 - £15k, and for (Group) Board members around £5k - £6k. We 

would expect this band to apply to a small number of organisations.   

• Remuneration for Chairs in middle – large size RSLs of around £9k - £10k, and Board 

members £4 - £5k  

• Remuneration for Chairs in smaller or less complex RSLs of around £3k-£4k and for board 

members around £2.5 -£3k 

Individual organisations will need to decide where to place themselves within this range (or if 

the business case supports it and risks can be managed outside of the range).  

Central Consultancy & Training  

December 2017 
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Guidance Note 

dated 18 December 2017 

Payment of non-executive Board members by Welsh RSLs 

1 Background 

We have been asked to provide a legal guidance note to Community Housing Cymru 

(CHC) on the current legal position on whether or not Welsh RSL non-executive board 

and committee members may be paid, in light of letters issued to the chairs of registered 

social landlords (RSLs) in Wales by respectively the late Cabinet Secretary for 

Communities and Children (dated 10 October 2017) and Ian Williams, the Deputy 

Director, Homes and Places at Welsh Government (dated 13 October 2017).  For 

reference, copies of both of these letters are attached. 

We have been asked to advise as to what restrictions there may be preventing or 

restricting such payments.   

The legislation governing the registration and regulation of Welsh RSLs is the Housing 

Act 1996 as amended.   

A number of Welsh RSLs are charities.  Many of those are exempt charities because 

they are registered societies (formerly known as industrial and provident societies) and 

others are registered charity companies or unincorporated registered charities such as 

trusts (including almshouse trusts and other unincorporated charities).   

The Public Accounts Committee (PAC) Report "enquiry into regulatory oversight of 

housing associations" (August 2017) brought the issue of non-executive Board and 

committee member remuneration back into the spotlight in Wales.  The PAC Enquiry 

Report Recommendation 7 recommended that Welsh Government give consideration 

to enabling housing associations to determine whether they pay their Board members 

or not and that housing associations be given responsibility for setting that pay in a 

manner that is open and transparent. This recommendation was referred to in the late 

Cabinet Secretary's letter of 10 October 2017.  The PAC also recommended that 

payment to Board members should also be appropriately disclosed in the annual 

accounts of housing associations.   

2 Schedule 1 Housing Act 1996 

Schedule 1 to the Housing Act 1996 (as amended) is still the key legislation in relation 

to the payment of Board members of Welsh RSLs.  The two key paragraphs of Schedule 

1 are paragraphs 2 and 3.  As currently amended these paragraphs read as follows: 

"2(1) a registered social landlord which is a registered society or a company shall 

not make a payment or grant a benefit to: 

(a) an officer or employee of the society or company; 

(b) a person who at any time within the preceding 12 months has been 

a person within paragraph (a); 

(c) a close relative of a person within paragraph (a) or (b); or 



 

 

(d) a business trading for profit of which a person falling within paragraph 

(a), (b) or (c) is a principal proprietor or in the management of which 

such a person is directly concerned,  

except as permitted by this paragraph; 

2(2) the following are permitted: 

(a) payments made or benefits granted to an officer or employee of the 

society or company under his contract of employment with the society 

or company; 

(b) the payment of remuneration or expenses to an officer of the society 

or company who does not have a contract of employment with the 

society or company; 

(c) any such payment as may be made in accordance with paragraph 

1(2) (interest payable in accordance with the rules and certain sums 

payable by a fully mutual housing association to a person who has 

ceased to be a member); 

(d) the grant or renewal of a tenancy by a co-operative housing 

association; 

(e) where a tenancy of a house has been granted to, or to a close relative 

of, a person who later became an officer or employee, the grant to 

that tenant of a new tenancy whether of the same or another house; 

and 

(f) payments made or benefits granted in accordance with any 

determination made by the Welsh ministers; 

2(3) a determination for the purposes of subparagraph (2)(f) may specify the class 

or classes of case in which a payment may be made or benefit granted and 

specify the maximum amount; 

2(4) where a society or company pays a sum or grants a benefit in contravention 

of this paragraph, the society or company may recover the sum or value of 

the benefit; and proceedings for its recovery shall be taken if the Welsh 

Ministers so direct; 

3(1) the Welsh Ministers may from time to time specify the maximum amounts 

which may be paid by a registered social landlord which is a registered 

society or a company: 

(a) by way of fees or other remuneration, or by way of expenses, to a 

member of the society or company who is not an officer or employee 

of the society or company; or 

(b) by way of remuneration or expenses to an officer of the society or 

company who does not have a contract of employment with the 

society or company; 

3(2) different amounts may be so specified for different purposes; and 



 

 

3(3) where a society or company makes a payment in excess of the maximum 

permitted under this paragraph, the society or company may recover the 

excess, and proceedings for its recovery shall be taken if the Welsh Ministers 

so direct." 

In Schedule 1 the reference to "officer" includes references to Board members or 

committee members (however named) of a registered society.  Whilst the definition in 

section 59 of the Act also includes references to charity trustees, treasurers and the 

secretary of an unincorporated charity, it should be noted that paragraphs 2 and 3 of 

Schedule 1 do not include controls over any payments to RSLs that apply to 

unincorporated registered charities, but do apply to any registered charity RSLs that are 

formed as companies.   

It is key to the scheme of Schedule 1 that paragraph 2(1) is a blanket prohibition on 

making payments or granting benefits save as permitted by the remainder of the 

paragraph 2 and it is paragraph 2(2) that sets out the permitted payments.   

In relation to the payment of Board members there are three potential permitted sets of 

payments.  These are set out in paragraphs (2)(a), (b) and (f).  We will deal with 

paragraphs (2)(a) and (f) first. 

3 Payments to employees 

Paragraph 2(2)(a) permits payments or benefits to an officer or employee of the society 

or company pursuant to their contract of employment with the society or company.  

Accordingly, this permits payments to be made where a Board member has an 

employment contract.  This will, for instance, apply in relation to executives who are 

also on the Board of their RSL.  However, it is not usual for Board members who are 

not executives to have employment contracts and it is inappropriate for the role of a 

non-executive Board member to be given such a contract both in terms of the nature of 

the relationship and the legal liabilities and expectations that such a contract would give 

rise to.   

4 The 2010 Determination: Permitted payments 

Paragraph 2(2)2(f) refers to payments made or benefits granted in accordance with any 

determination made by the Welsh Ministers.  The determination that is currently in force 

is the 2010 determination.  This came into force on 1 November 2010 and revoked the 

permitted payments and benefits determination 1996.   

The 2010 Determination provides for 14 exemptions.  None of these relate directly to 

payments to officers apart from the seventh exemption relates to permitted payments 

and benefits of a general nature and can extend to current officers of an RSL, but the 

maximum payment or benefit pursuant to that exemption, when taken together with all 

other payments and benefits granted, cannot exceed £500.   

The fourteenth exemption relates to payments and benefits to shareholder members.  

Whilst Board members are likely also to be shareholder members, this exemption also 

requires certain other qualification provisions.  One qualifying condition is (e) "that the 

payment is made in accordance with some other published policy of the registered 

social landlord and the member qualifies for the payment under the policy".  In our view, 

it is clear from the context that this is not intended to be a mechanism whereby Board 

members may be paid remuneration and there would be a significant risk associated 

with an RSL adopting a published policy intended to provide for the remuneration of 



 

 

non-executive Board members through the use of the fourteenth exemption by drafting 

that policy in such a manner as to include the Board members, but to exclude other 

shareholding members of the RSL.   

5 Paragraph 2(2)(b) 

This permits payment of remuneration or expenses (but not other benefits) to a Board 

member of a registered social landlord who does not have a contract of employment 

with the society or company.  This is the exemption which is most appropriate to be 

used to remunerate Board members.  This clearly extends beyond expenses and is not 

in itself subject to other qualification criteria. This is the permission that was used to 

enable payment of Board members to English RSLs prior to the Repeal of the Housing 

Act 1996 in England.   

We understand that in a meeting in October 2017 Welsh Government officials indicated 

that Welsh Government regards this power as being available to Welsh RSLs and that 

it views the remuneration provision as separate and stand alone to the provision on the 

payment of expenses within the same sub clause and defines it as monies paid for work 

or a service. We agree with that analysis and that this does not have to be a service 

over and above undertaking the role of being a Board member.  However, the provisions 

of paragraph 3 of Schedule 1 also apply in relation to any such payment.   

As set out in section 2 of this note above, the Welsh Ministers may (under paragraph 3 

of Schedule 1) from time to time specify the maximum amount which may be paid by a 

registered social landlord which is a registered society or a company by way of 

remuneration or expenses to an officer of the society or company who does not have a 

contract of employment with the society or company.   

Circular RSL 005/10: permitted payments and benefits refers to this limitation in 

paragraph 5.4.  In the subsequent paragraph 5.5 the Circular continues: "associations 

must not pay fees or other remuneration to an individual Board member or member of 

the committee of management in respect of attendance at meetings of the governing 

body.  Associations can pay out of pocket expenses in accordance with a formal policy 

detailing rates and specific circumstances under which expenses will be reimbursed".  

It seems to us to be clear from the context that this statement was intended (at the time) 

to be a specification pursuant to paragraph 3 by the then Welsh Assembly Government 

of the maximum amount that may be paid by way of remuneration or expenses.  This is 

certainly how it was received by Welsh RSLs and their legal advisers at the time.  This 

specification has operated as an effective prohibition on any such fees or other 

remuneration.   

Whilst it is possible to try and argue that this prohibition only relates to "attendance at 

meetings of the governing body" and that the specified maximum (of nothing) would not 

apply in relation to Board members undertaking other elements of their duties, it is our 

view that such arguments are not particularly strong as most of a Board member's duties 

can be regarded as being in one way or another "in respect of" such meetings and their 

attendance by the Board member.  For instance, it is not possible to argue that the work 

in relation to keeping up to date with Board papers and otherwise keeping in touch with 

the association is not at least to a large extent something that is undertaken in 

preparation for relevant Board meetings.   

It is possible that Welsh Government is now taking the view that paragraph 5.5 is not 

and was not a specification pursuant to paragraph 3 of Schedule 1.  We would regard 



 

 

that as an interesting position to take given the understanding of the sector since it was 

published. 

6 Effect of breach in Schedule 1 

As stated above, paragraph 3(3) states that where an RSL makes a payment in excess 

of the maximum permitted the RSL may recover the excess and proceedings for its 

recovery must be taken if the Welsh Ministers so direct.   

Paragraph 6.3 of circular RSL 005/10 states "according to legal advice any contract 

made in breach of paragraph 2 is null and void.  This means that it is as if it had never 

been made, so that all payments made and the value of all benefits granted are 

recoverable".  It then gives an example relating to a tenancy and the ability to recover 

possession.  In the case of Board member remuneration, the status of the contract 

(likely to be a contract for services) is a somewhat moot point given that paragraph 3 

expressly states that any such payments are recoverable by the society and must be 

recovered if the Welsh Ministers so direct.  There is unlikely to be any other material 

substance to the contract in relation to which its enforceability or otherwise as a legal 

binding contract will be relevant.   

There is no reported case law as to the effect of Schedule 1 either in Wales or in England 

prior to the partial repeal when the Housing and Regeneration Act 2008 came into force 

in England.  We recall some anecdotal evidence from the Housing Corporation relating 

to an unreported case in a county court in which recovery was ordered against a 

company that had been paid monies in breach of paragraph 2 of Schedule 1.  We are 

also aware of an extensive "case law" of the Housing Corporation requiring RSLs to 

recover monies from Board members and employees through regulatory rather than 

judicial mechanisms where they received a benefit of some kind, whether that was a 

payment or a benefit in kind.  We are aware of numerous payments or benefits being 

repaid in such circumstances.   

7 The effect of the letters dated 10th and 13th October 2017 

The key sentences in the letter dated 10th October are "I am therefore content to allow 

the sector to decide for themselves on payment of board members.  This is effective 

immediately and when considering this important issues, I expect RSLs to take due 

account of the provisions on Board Member payment set out in the Community Housing 

Cymru's Code of Governance."  The sentences appear to clearly show that the late 

Cabinet Secretary was by his letter making a (new) specification which changed the 

accepted view (right or wrong) what Circular 005/10 had determined should be the 

position as to payment of board members.   

The Deputy Director of Homes and Places' letter of 13th October made specific 

reference to paragraph 3 of Schedule 1 and to "as misunderstanding of the effect of 

paragraph 5.5 of Circular 05/10" and then went on to say, in terms, "RSLs are permitted 

to pay remuneration or expenses to an officer of an RSL who does not have a contract 

of employment under paragraph 2(2)(b) of Schedule 1 but this has, to date, been 

restricted by regulatory policy.  This restriction has been removed by the Cabinet 

Secretary's recent announcement."  (An "officer" in this case includes a board member).   

Whilst one might perhaps quibble with the method by which this change, which the letter 

of 13th October refers to as "a change of policy" and "[the] restriction has been removed", 

has been effected by Welsh Government it is (in our view) nonetheless effective.  At the 

very least the letters of 10th and 13th October may give rise in law to either or both: 



 

 

(a) an estoppel, which is an equitable principle that where someone by his words 

or conduct leads another to believe in a particular statement of affairs, he will 

not be allowed to go back on it where that someone has acted upon the belief 

which then comes to operate to that someone's detriment (in this case if 

Welsh Government were to take regulatory action against an RSL which had 

paid board members in reliance on the two letters); and/or  

(b) a judicial review challenge of and regulatory action taken by Welsh 

Government against an RSL on account of it having paid board members in 

reliance on the two letters, given the legitimate expectation created by those 

letters.  

The letter of 13th October also says that "we are considering redrafting Circular 05/10 in 

due course to avoid any ongoing unintended misinterpretation".  

8 Other restrictions including charity law 

Any payment to non-executive Board members must be permitted by the constitution of 

the relevant RSL.  If this is not currently permitted, it will be necessary to introduce such 

a power prior to doing so.  For all RSLs this will require the Board to be satisfied that it 

is in the best interests of the RSL to promote such a rule change (recognising their own 

conflict of interest in relation to the proposal) and proposing the change to the 

membership (where there is a membership separate to the identities on the board 

members).  In relation to the registered charities it will also be necessary to obtain either 

the prior written consent of the Charity Commission (in relation to registered charity 

companies and unincorporated charities where there is a power of amendment of the 

relevant trust deed) or a Charity Commission scheme implementing or authorising such 

a constitutional change.   

The Charity Commission guidance on whether or not it will provide such consent and 

the terms upon it which it will consider doing so are in CC 11 and in the related 

Operational Guidance.  This guidance makes it clear that the Commission sets a very 

high threshold in relation to the business case that it will require for Board member 

payment in order to overcome the presumption that charity trustees are and should be 

volunteers.  In particular, they have concerns relating to conflicts of interest and, where 

the proposal is to pay the whole of the Board or a majority this means that they place 

an even higher standard for the applicant to meet before they will accept that it is 

expedient in the best interest of the charity to permit such payment.  Having said that, 

a number of English RPs have successfully applied for and received relevant consents.  

Some others have chosen to apply for consent to convert to exempt charity registered 

society status.  The circumstances of each charity, including their current constitution 

and the mechanisms by which they were founded will all be relevant to their position. 

As noted above, for unincorporated charities it is these charity law restrictions only that 

apply.  For the charitable companies it is both charity law and Schedule 1. 

RSLs which have accepted an LSVT from a Council should check what their transfer 

agreement obligations and pre-transfer tenant consultation material have committed 

them to in relation to payment of board members.  

9 Conclusion 

Our view is that prior to the letters of 10th and 13th October, Welsh RSLs could not 

remunerate their Board members without being in breach of Schedule 1 and that any 



 

 

payments that such an RSL made in breach of Schedule 1 are recoverable from the 

individuals who receive them.  Accordingly, we would before those letters have not 

advised any RSLs to make such payments and would not have advised any individual 

Board members to accept such payments on those terms.   

It is our view that Welsh Government has now, by the letters dated 10 and 13 October 

referred to above, made clear that RSLs may pay their board members without 

breaching Schedule 1 of the Housing Act 1996  provided that they "take due account 

of" what is contained in CHC's Code of Governance on the subject. 

 

Trowers & Hamlins LLP 

18 December 2017 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 



 

 

 
 
 
  



 

 

 
 
 
 
 
 
 
 

 
 

Rhydycar  
Merthyr Tydfil 

CF48 1UZ 
 

Date: 13 October 2017 
 
 

 

Dear Chair 
 

 

Circular 05/10 “Permitted Payments and Benefits” and Part 1 of Schedule 1 
to the Housing Act 1996. 

 

In his letter dated 10 October 2017, the Cabinet Secretary for Communities and 
Children announced a change of policy on the payment of Board members. 
 

It has been brought to our attention that it would be helpful to provide clarification on 
the status and interpretation of Circular RSL 05/10 and the provisions of Part 1 of 
Schedule 1 to the Housing Act 1996 (“Schedule 1”). 
 

Circular RSL 05/10 sets out guidance aimed to assist in the interpretation of 
paragraph 2 of Schedule 1, and the Permitted Payments and Benefits 
(Wales) Determination 2010. 
 

Paragraph 2 of Schedule 1 permits payments made or benefits granted to officers 
under a contract of employment (paragraph 2(2)(a) of Schedule 1), and the 
payment of remuneration or expenses to officers where there is no contract of 
employment (i.e. non – executive director) (paragraph 2(2)(b) of Schedule 1). 
 

In addition, the Permitted Payment and Benefits (Wales) Determination 2010 
sets out additional payments which may be made or benefits which may be 
granted (paragraph 2(2)(f) of Schedule 1). 

 

Additionally, under paragraph 3 of Schedule 1, the Welsh Ministers may “specify” the 
maximum amounts which an RSL can pay in the following categories:  

- to a member (shareholder) who is not an officer or employee - Fees or other 

remuneration, or expenses;  
- to an officer who does not have a contract of employment - Remuneration or 

expenses. 
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Neither Circular 05/10, nor the Permitted Payment and Benefits (Wales) 
Determination 2010 include a “specification” under paragraph 3 of Schedule 1. The 
7th exemption, (D) Small Payments and Benefits, does however cap non-contractual 
payments or benefits (not remuneration or expenses) to employees or officers to 
£500 in the preceding 12 month period. 
 

We are aware that there may have been a misunderstanding of the effect of 
paragraph 5.5 of Circular 05/10. RSLs are permitted to pay remuneration or 
expenses to an officer of an RSL who does not have a contract of employment 
under paragraph 2(2)(b) of Schedule 1 but this has, to date, been restricted by 
regulatory policy. This restriction has been removed by the Cabinet Secretary’s 
recent announcement. 

 

Where RSLs do decide to pay Board members regard should be had to the 
provisions on Board member payments set out in Community Housing 
Cymru’s Code of Governance.  
The position for each individual RSL will vary according to the specifics of its 

constitutional arrangements meaning that individual legal advice is recommended. 

 

Please note that we are considering redrafting Circular 05/10 in due course to 
avoid any ongoing unintended misinterpretation.  
 
 
 
 
 
 

 

Ian Williams  
Deputy Director 
Homes and Places 
 

CC. Stuart Ropke, Chief Executive Community Housing Cymru  
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